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FEDERAL MARITIME BOARD 


No. 723 

CITY OF PORTLAND, OREGON, ACTING THROUGH 
ITS THE COMMISSION OF PUBLIC DOCKS, AND THE 
PORT OF SEATTLE 


V. 

PACIFIC WESTBOUND CONFERENCE, AMERICAN- 
HAWAHAN STEAMSHIP COMPANY, Et Al. 


Submitted June 14, 1955 


Decided October 4, 1955 


Article 4 of Agreement F.M.B. No. 57, Rule 2 of Pacific Westbound 
Conference Local Freight Tariff No. 1-V, and specific port 
equalization practices thereunder found to be unjustly discrimi¬ 
natory and unfair to the ports of Seattle and Portland within the 
meaning of section 15 of the Shipping Act, 1916, and found to 
be detrimental to the commerce of the United States as contrary 
to the principles expressed in section 8 of the Merchant Marine 
Act, 1920. 

Article 4 of Agreement F.M.B. No. 57 and Rule 2 of the Pacific West¬ 
bound Conference Local Freight Tariff No. 1-V disapproved in¬ 
sofar as they authorize practices found to be unjustly discrimina¬ 
tory between ports and ordered to be amended. 

Thomas J. White and Edward G. Dobrin for complainants. 

Frank S. Clay for Portland Freight Traffic Association, intervener. 
J. D. Paul for Seattle Traffic Association, intervenor. 

John Hays for respondent Pacific Far East Line Inc.; Joseph J . 
Geary , Allan E. Charles, and Tom Killefer for other respondents. 

Ernest Falk for Northwest Horticultural Council, intervener. 
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REPORT OF THE BOARD 

This proceeding arises out of complaint of the City of Portland, 
Oregon and the Port of Seattle, filed July 22, 1952, and amendment 
thereto, filed November 30, 1953, vdierein complainants allege that 
respondent Pacific Westbound Conference (hereinafter ’’the conference”) 
and members thereof, have violated sections 15, 16, and 17 of the 
Shipping Act, 1916, as amended (hereinafter ’’the act”) and have violated 
the principles and policy of section 8 of the Merchant Marine Act, 1920, 
by virtue of the application of Rule 2 of the Conference Local Frei^t 
Tariff No. 1-V (hereinafter ’’Rule 2”). A petition to amend the 
complaint by an allegation of violation of operating-differential subsidy 
contracts by respondent conference members American President Lines, 
Ltd. (APL), Pacific Far East Line (PFEL), and Pacific Transport Lines, 
Inc. (PTL) was denied by the hearing examiner as failing to present a 
controversy under the act. 


1/ ’ ’RULE NO. 2 
Direct Loading 
Transhipment or 
Equalization 


Subject to Rules 3, 4 and 5, rates are based 
on direct loading at loading ports or docks 
but the individual Member Line Carrier may 
meet the competition of other Member Lines 
loading direct at Terminal Ports or Docks, 
either by transhipment or by equalization 
from point of origin. 


’’Except as may otherwise be agreed, nothing 
herein shall be construed to mean that a Carrier 
may meet the competition of other Member Lines 
by equalizing between Terminal Docks within a 
Terminal Port. 


’’Equalization is the absorption by the Carrier 
of the difference between Shipper’s cost of 
delivery to shiifs tackle at Terminal Dock at 
nearest Conference Terminal Port and the cost 
of delivery to ship’s tackle at Terminal Dock 
1 and Port of equalizing line. Conference Terminal 
Ports and Docks are those named in Rule 
No. 3.” 
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Rule 2, as originally adopted by the conference, allowed an indi¬ 
vidual conference line to meet the competition of other member lines 
through equalizing the cost to a shipper of shipping through any Pacific 
Coast port. The difference between the shipper’s cost of delivery to 
ship’s tackle at the nearest port and his cost of delivery to ship’s 

tackle at another port, served by the equalizing line, could, under the 

2 / 

rule, be absorbed by that line. Rule 2 was subsequently amended, — 
effective November 1, 1952, to require eq[ualizing conference lines to 
submit to the conference for approval all copies of paid inland trans¬ 
portation bills in order to prevent overequalization on any shipment. 

Complainants allege that the practices under Rule 2 result in un¬ 
just discrimination against complainants and object to Rule 2 on the 
grounds that the equalization practice thereunder is unlawful since: 

(a) The practice of equalization permits the conference 
lines to attract traffic to California ports from producing areas 
not geographically or naturally tributary to these ports; 

(b) A large volume of traffic v^ich would logically and 
normally move through complainants’ ports is diverted to Cali¬ 
fornia ports, resulting in the loss to complainants of revenue 
which should accrue to them; 

(c) An equalization of natural disadvantage results through 
an adjustment of respondents’ rates; 

(d) By diverting traffic originating in the Pacific Northwest 

producing areas to the California ports, complainants are deprived 

_ of steamship service and f requent sailings by those lines serving 

2/ Rule 2, as amended by conference action taken in General Meeting 
92 (October 14-16, 1952), provides; 

’’Equalization shall only be applicable on the basis of 
carload or truckload rates, irrespective of quantity involved. 

Shippers must furnish carriers with copy of paid transporta¬ 
tion bill (or certified copy of paid transportation bill) covering 
movement from point of origin. 

Prior to payment, all equalization bills must be submitted 
to the conference for approval and for confirmation of ap¬ 
plicable interior rates and/or the amount of equalization. ” 
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complainants; 

(e) The equalization practice permits unfair and unlawful 
competition between the conference carriers; 

(f) The equalization practice places an undue burden on 
commodities not subject to equalization^ and further results in 
unnecessary and uneconomic dissipation of carrier revenues; 

(g) The equalization practice results in nullification and 
disruption of inland rates and ambiguity in the conference tariff; 
and 

(h) The equalization practice permits shippers to obtain 
allowances or rebates in excess of actual inland transportation 
costs. 

The conference urged that its equalization practice is not unlawful, 
defending the practice on the grounds that the practice 

(a) affects only a small amount of cargo, 

(b) is of benefit to carriers in that it attracts traffic which 
would not otherwise move via that carrier, results in operating 
economies by eliminating ports of call and enables them to meet 
emergencies and operating difficulties, and 

(c) is of value to shippers by affording a wider range of 
loading and discharging, greater refrigerated space, and more 
frequent sailings, as well as by permitting consolidation of ship¬ 
ments on one vessel and one ocean bill of lading. 

Hearings were conducted during the period October 4, 1954 
through October 8, 1954, prior to which the Portland Freight Traffic 
Association and Seattle Traffic Association intervened in support of 
the complaint, and the Northwest Horticultural Council intervened in 
opposition. Thereafter, the examiner issued a recommended decision 
finding and concluding that the equalization system as a whole does not 
violate sections 15, 16; and 17 of the act or the principles and policy 
of section 8 of the Merchant Marine Act, 1920. The finding was made 
"’without prejudice to the correction of specific faults” in relation to 


£ 
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specific absorptions considered by the examiner to be excessive or 
improper. 

Exceptions to the recommended decision were filed by the com¬ 
plaining ports and by PFEL, and oral argument on the exceptions has 
been heard. 

The primary evidentiary facts are the following: 

1. The parties . Complainants are municipal corporations repre¬ 
senting the port interests of Portland, Oregon and Seattle, Washington, 
respectively. Both Portland and Seattle have excellent and extensive 
terminal facilities, including dry and cold storage facilities, with a 
book value of several million dollars. They are served by various 
railroads and barge lines, and numerous motor truck and ocean steam¬ 
ship lines. In 1953, 431 vessels sailed from Puget Sound to the Orient. 

These ports are over 1, 000 miles closer to the Orient than San Fran- 

3/ 

cisco. Ocean rates from all terminal ports are uniform.- 

The conference, which operates under Agreement F. M. B. No. 57 

(hereinafter the "basic agreement") originally approved by the Shipping 

4/ 

Board under section 15 of the act, on June, 26, 1923, — is an association 
of the individual respondent members engaged in common carrier trans¬ 
portation from U.S. Pacific coast ports to J^an, Hong Kong, the Phili¬ 
ppine Islands, and other Oriental ports. The conference is divided into 
Northern and Southern Districts with offices in Seattle and San Francisco 
respectively. 

57 Through Seattle there were exported to Asia, Pacific and Far East 
destinations, 455, 324 tons of cargo in 1952 and only 226,852 tons in 
1953; through Portland, 839, 838 tons in 1952 and 787, 296 tons in 1953. 

4/ The agreement, as amended, provides for absorptions of rail or 
coastal steamer freights or other charges as follows: 

"Article 4. There shall be no payment or refund in respect to 
freight or compensation received and no absorption at loading 
or discharging ports of rail or coastal steamer freights or other 
charges, directly or indirectly, by any of the parties hereto, 
except as may be agreed to by two-thirds of parties hereto at 
any regular meeting of the Conference," 
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Intervenor Northwest Horticultural Council is a trade association 
representing the principal Oregon and Washington tree-fruit producing 
industries, including the Hood River and Medford areas in Oregon and 
the Takima and Wenatchee Valleys in Washington. 

2. Territory tributary to complainants . Washington, Oregon, 
Idaho, and Montana comprise the territory in which the commodities 
in issue are produced. They are principally dairy products, apples, 
newsprint, and vegetables. This territory is naturally and geographically 
tributary to complaining ports because of financial and economic ties, 
and the fact that inland freight rates from this territory are favorable 

to such ports. For instance, the truck rate on apples from Wenatchee, 
Washington to Seattle, 155 miles, is 35 cents per 100 pounds, and to San 
Francisco, 1001 miles, it is $1.20 per 100 pounds. From Boise, Idaho 
to Portland, 492 miles, the truck rate on potatoes was 63 cents per 
100 pounds (1952), and to San Francisco, 949 miles, it was 73 cents 
per 100 pounds. 

3. Apple exports . During 1949-1953, Oregon and Washington 
produced almost four times the quantity of apples produced in Cali¬ 
fornia, accounting for 90 percent of apple exports to the Orient. Never¬ 
theless, California ports handled almost four times the number of 
boxes shipped through Northwest ports (to Hong Kong, Japan and the 
Philippines) during that period. Apples were among the ten leading 
exports from Seattle during 1950-1952, but not in 1953, nor from Port¬ 
land during 1950-1953, During the apple shipping season of 1952-1953 
and 1953-1954 (November through April) there were 69 sailings from 
Seattle and Portland to destinations served by conference lines by 
vessels with refrigerated space capable of accommodating 1, 720,800 
and 1, 262, 700 boxes of apples respectively, but only 15, 731 boxes 
were actually loaded on these vessels at Seattle, and 48,229 at Portland. 
The movement of apples through Oregon, Washington and California 
ports remained fairly constant and relatively hi^ for the duration of 

the Government export payment program during the 1949-1952 marketing 
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seasons, but fell off precipitously at the end thereof, including the 
movement through California ports* Other reasons for the decline is 
the reduced supply of dollars in the Orient for purchases of fruit, the 
drifting away of Americans from the Far East, and the small crop of 
apples in the last two seasons. 

There has been a substantial movement of apples through Seattle 
and Portland to the United Kingdom, Europe, and South America. Ships 
load first at Northwest ports, and finish loading citrus fruits at Cali¬ 
fornia ports. In those trades, compartments are loaded full with 
apples and are not opened at subsequent loading ports. In contrast, 
apples are shipped to Oriental destinations from Northwest ports in 
less than compartment capacity quantities. On other than direct Pacific 
Northwest to Oriental and Far East ports voyages, therefore, compart¬ 
ments in which apples have been stowed are subject to reopening at sub¬ 
sequent loading ports. 

4. Operation of the equalization rule . Prior to November 1952, 
when the rule in question was amended to require shippers to furnish 
carriers with copy of paid freight bill covering movement from point 
of origin, and to require conference approval of all equalization pay¬ 
ments, respondents equalized on a schedule of fixed differentials. These 
were based upon the differences in the rail rates from interior origins 
to the ports involved in the equalization. However, shipments rarely 
moved by rail, but moved largely, as they do now, via cheaper ’’exempt” 
trucks (as to agricultural products) with no published or regularly 
established rate. This practice would inevitably lead to overequalization 
or the giving of rebates to the shipper. For instance, the actual dif¬ 
ference in the truck rates from Hood River, Oregon to Portland and to 
San Francisco in March 1952 was 29 cents, but the equalization factor 
allowed was 34 1/2 cents, resulting in a rebate of 5 1/2 cents. 

Since the amendment to the rule, however, the conference members 
have attempted to equalize on an actual cost basis. The conference re¬ 
ceives information from the truck lines as to actual costs of inland 
transportation, receives from each line, with the exception of PFEL, 
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paid bills supporting equalization payments and passes on each payment 

with a view to approval of actual cost. In most cases, this procedure 

has resulted in equalization on an actual cost basis, although some 

5/ 

variation from actual cost may exist.— 

5. Examples of absorptions and diversions under the rule . The 
percentage of the ocean rate absorbed under equalization was 17 per¬ 
cent on apples from Washington to San Francisco via exempt truck, 47 
percent on peas from Idaho via truck, 24.7 percent on explosives from 
Washington, and 53.3 percent on nitramon from Washington. An ex¬ 
treme example of equalization, by PFEL, was on a shipment of 530 
tons of newsprint from Oregon City, Oregon to San Francisco via truck, 
where the amount absorbed was 73.6 percent of the ocean rate, or 
$8,489.25 out of revenue of $10, 346.28.—^ 

Specific examples of diversion were cited by complainants. In 
July 1954 a shipment of knocked-down houses weighing 350 tons moved 
from Pier 30 in Seattle to San Francisco via rail, thence to Korea via 
PFEL. A witness fori Portland also contended that shipments of onions 
to Manila, from points 30 and 44 miles from Portland were being 
diverted to San Francisco, notwithstanding two of the regular lines out 
of Portland were interested in carrjdng the cargo. There was testimony, 
however, to the effect that there were no direct sailings from Portland 
to the Philippines, that Philippine buyers insist on direct sailings for 
perishable cargoes such as onions and that direct sailings were available 
out of San Francisco. 


57 Exhibit 30 in this proceeding shows slight variations of absorptions 
approved by the conference during 1954 as paid by various conference 
lines on the same commodity, originating from the same area. 

6/ In support of their motion to bring in alleged violations of sub¬ 
sidy contracts, complainants point to the fact that in the year 1952, 

PFEL absorbed only $18,957 through equalization, but in the year 
1953 (after its subsidy contract became effective), it absorbed $176, 311 
on equalized cargo. 
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6, Amount of cargo equalized and absorptions thereon. During 
the period January 1, 1950 to April 18, 1954, PFEL equalized on 
28, 619.7 revenue tons originating in Oregon, Washington, Idaho and 
Montana and moving via San Francisco, consisting largely of dairy 
products (13,487 tons), newsprint (6,432.7 tons), apples (4,629.3 tons), 
and explosives (2,885.6 tons). The absorptions amounted to $309,257 
or 23 percent of its ocean revenue on such commodities, or 18.2 per¬ 
cent, excluding newsprint, which PFEL contends was equalized on a 

8 / 

temporary and interim movement. — During approximately the same 
periods, except for five months in 1952, the other respondents equalized 
on 18,267 weight tons originating in the Pacific Northwest and moving 
via California ports, consisting almost wholly of apples and vegetables. 
Also, in this period 4, 669 weight tons of fruit originating in California, 
mostly citrus, moved on equalization rates through Pacific Northwest 
ports. Respondents also equalize between California ports and between 
Pacific Northwest ports. Respondent PFEL asks the Board to take of¬ 
ficial notice of the fact that all of the tonnage reported as moving under 
equalization from the Northwest through California ports over a period 
of four years, is not more than five shiploads. This takes no account 
of the 4, 669 tons gained by complainants through northbound equaliza¬ 
tion. 


7/ PFEL’s witness testified that transportation of explosives (dynamite 
from DuPont, Washington to Manila) is highly specialized since (1) it 
requires a direct sailing from port of loading to port of discharge, 

(2) only one conference line (foreign) has a direct sailing from Puget 
Sound, once a month, and (3) it is loaded at a special anchorage outside 
of the territorial limits of Seattle, and therefore, that port cannot handle 
it in any event. 

8/ PFEL’s witness testified that equalization on newsprint is not 
representative of future handling (viiich will be cheaper and more ef¬ 
ficient) since it is now moving in vans for coastwise transportation 
directly over the Portland docks. 
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Cargo carried under equalization is a small percentage of the total 
commercial tonnage carried by respondents. APL equalized on ^proxi- 
mately 2 percent of its total cargo carried in this trade during the year 
ending June 30, 1954, on \^^ich the absorptions amounted approximately 
to 11 percent of the gross revenue from such cargo. PTL’s percentage 
of equalized cargo was about 5 percent of all commercial cargo carried 
during the last 12 months (on not more than 500 tons from the North¬ 
west) on vMch the absorption was not more than 1 percent of gross 
revenue. In 1953 equalized cargo carried by PFEL amounted to approxi¬ 
mately 1 percent of the ocean-revenue on all cargo, including military 
cargo. All conference members in the southern district practice 
equalization, although the principal practitioners of equalization on 
cargo originating in the Pacific Northwest are American-flag subsidized 
operators ^o serve the San Francisco area and are unable, under the 
terms of their operating-differential subsidy contracts, to provide 
general service from Pacific Northwest ports. A witness for the Java 
Pacific & Hoegh Line expressed the opinion that, in view of the limited 
extent of the equalization practice, elimination of the practice would not 
increase sailings out of Northwest ports. The leading cargoes of the 
Northwest, such as grain and lumber, are not affected by equalization. 

7. Value of equalization practice to carriers . All conference 
members profit from carriage of equalized cargo to the extent that such 
carriage produces revenue in excess of out-of-pocket costs. Further, 
credible testimony was offered to the effect that the ability to equalize 
on a percentage of cargo as small as two percent influences the move¬ 
ment of up to an additional 5 to 10 percent due to the desires of Cali¬ 
fornia exporters to consolidate on one vessel various cargoes of fruit 
and produce originating in diverse areas. In the case of conference 
lines not subject to trading area restrictions, —the ability to equalize 

^7 Neither APL, PFEL, nor PTL are permitted, under the terms of 
their respective sii)sidy contract, to provide service on Trade Route 30 
(Washington and Oregon ports to the Far East). 
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permits such consolidation without requiring an unprofitable call at 
another port. In the case of the subsidized American-flag line, equali¬ 
zation permits the line to carry, for consolidation of shipment pur¬ 
poses, cargoes originating in areas ^ich the line is not permitted 
to serve and prevents loss of the entire shipment to a line able to serve 
both areas. —^ 

Further, equalization permits the subsidized lines to lift, in 
San Francisco, cargoes which originated in the Northwest, even where 
consolidation of shipments is not involved. Lines privileged to call 
at both California and Northwest ports are, in addition, enabled, through 
equalization, to divert cargoes to another port in the event of cargo 
arrival delays, operating delays or unanticipated schedule changes. 

8. Attraction of export traffic to San Francisco. The business 
of exporting apples to the Orient was originated and developed, begin¬ 
ning in 1913, by San Francisco brokers and exporters. The Hood River 
Association, in 1936, attempted to sell direct to Oriental buyers but 
without success, because the business was; controlled by San Francisco 
brokers. This association, which represents 75 percent of the growers 
in Hood River Valley and originates about 50 percent of export shipments 
to the Orient, sells its apples through a San Francisco broker. San Fran 
cisco is the hub of exporting activity on the Pacific Coast, due largely 
to its frequent sailings covering a wide range of discharge ports, and 
the practice of the Oriental buyer of opening up a single letter of credit 
with a San Francisco exporter covering several commodities, including 

ToT The following colloquy took place, on oral argument before the 
Board, between Board Member Guill and Mr. Hays, counsel for PFEL: 

^ ^Mr. Guill. Did you make those absorptions before you became 
subsidized ? 

Mr. Hays . I don’t believe so, because before we were subsidized, 
we were calling at Portland and Seattle. That is one thing I was 
going to say here; that equalization, I do not believe was as 
prevalent before the subsidized lines were granted their sub¬ 
sidies as it was afterwards, 
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Northwest apples, Califoniia fruits, and other foodstuffs, ^ch can 
be consolidated for shipnaent on one bill of lading from San Francisco. 

9. Service at San Francisco and at Portland-Seattle. There were 
73 sailings of refrigerated vessels from the Pacific Coast to the Far 
East between September 17, 1954, and January 15, 1955. Sixty-six 
were from California ports, 51 of v^ich sailed direct from San Francisco 
as last port of loading. There were only 25 sailings of refrigerated 
vessels from Portland and Seattle, 11 of which loaded last at a North¬ 
west port. Fourteen loaded 12 to 17 days later at California ports. 
Sailings from California ports generally covered a wider range of dis¬ 
charge ports. 

Non-refrigerated service from Northwest ports is more frequent. 
We take official notice, from the Board’s records, of the fact that 
sailings from the Pacific Northwest follow three general patterns: 

(1) Ships load in the Pacific Northwest, then complete loading at 
California ports and go direct to the Philippines; (2) ships load at Cali¬ 
fornia ports, complete loading at Pacific Northwest ports and proceed 
to the Philippines via Japan; and (3) ships load in the Pacific Northwest 
only and proceed to the Philippines via J^an. In all three cases, the 
scheduled transit time from Pacific Northwest ports to the Philippines 
is approximately the same. Outbound sailings calling at Pacific North¬ 
west ports en route Philippines average about four per week, and these 
are divided about equally between United States flag and foreign flag 
ships. Sailing schedules of both foreign and United States flag operators 
show the scheduled time from last Pacific Northwest port to the first 
Philippine port as ranging from 24-28 days. Exhibits introduced in 
evidence by the complainants show the total sailings to the Orient from 
Puget Sound in 1953 number 431, including tramp and military tonnage. 
Equivalent sailings from Columbia River equal 335, exclusive of military 
tonnage. 

10. Circumstances affecting transportation and marketing of apples 
and other foodstuffs . Northwest apple growers meet competition from 


apples produced in British Columbia, Japan, Korea and Australia. 
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Competition is more on a quality than a price basis, which requires small 
shipments properly refrigerated and delivered on a fast schedule. Ship¬ 
ment in large lots would result in excessive spoilage losses, and would 
glut the market, due to inadequate storage and marketing facilities in 
the Orient. A representative of the Apple Growers Association testified 
the need for frequent shipments of apples by Association members re¬ 
quires a range of 6 to 10 sailings per week during apple shipping seasons, 
that the Northwest ports do not provide that frequency of service and 
that more than 6 to 8 weekly sailings of vessels with reefer space are 
available from San Francisco, In many instances the apple buyer 
designates direct sailing from San Francisco because he wants his goods 
delivered on a certain date to meet market conditions, as, for instance, 
certain Oriental festivals. Similar considerations apply to the exporta¬ 
tion of other foodstuffs such as vegetables, which are shipped under 
ventilation, and dairy products. Canned milk produced in the Northwest 
is exported through Portland except when tlie shipments "have” to be 
sent through San Francisco, as the witness put it. Witnesses stressed 
the necessity of steady, evenly-divided arrivals on many ships to meet 
the conditions peculiar to the Oriental market. 

Exporters expressed objection to loading fruit first at Northwest 
ports on ships that complete loading at San Francisco because of the 
delay incurred and the necessity of reopening the refrigerated compart¬ 
ments. The delay of 12 to 17 days in loading at Northwest ports subjects 
exporters to the risk of fluctuation in the market. It was further stated 
that reopening of hatches at San Francisco to load other refrigerated 
cargo causes fluctuations of hold temperatures and rehandling of the 
goods, considered to be harmful to apples. Little evidence was offered, 
however, in explanation of the necessity for rehandling the apples or 
in explanation of the distinction between rehandling on indirect sailings 


2 ^/ Exhibit introduced by respondent indicates, however, that com¬ 
mercial sailings of vessels with reefer space from San Francisco average 
less than five per week. 
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and the rehandling incidental to prior truck movements on direct sailings 
from San Francisco. Similarly, no evidence was offered as to the actual 
or possible variations of temperature in refrigerated compartments 
which might occur during loading at San Francisco; the effect of the 
probable temperature yariations on apples loaded at a prior port; and 
the distinction between the temperature variations in refrigerated com¬ 
partments on indirect sailings, and the temperature variations inherent 
in loading from non-refrigerated trucks to refrigerated compartments on 
direct sailings. 

11. Effect of elimination of equalization rule . Witnesses for PFEL 
and the conference were of the opinion that elimination of the equalization 
rule would result in reduction of exports of commodities presently equalized, 
partial loss to American shippers of foreign markets, a slight increase 
of service in the Northwest ports, an increase in tramp carryings with 
corresponding decrease in conference carr 3 dngs and some increase in 
exporting of products, particularly onions and apples, from areas other 
than the Northwest producing areas. Witnesses for the complaining 
ports were of the opinion that elimination of the rule would increase ser¬ 
vice from those ports, with substantial benefit to the economy of the 
port cities, and would free from jeopardy the heavy investment of the 
ports in installations and equipment. 

Discussion 

Basically, the complaint alleges that the conference’s equalization 

practice and Rule 2 are unjustly discriminatory against and prejudicial 

to the Ports of Seattle and Portland, under sections 16 and 17 of the 

act and violate section 15 of the act. Prejudice to localities, within the 

meaning of section 16-^ and discrimination, against ports, within the 

12 / Although the U. S. District Court for the Northern District of Cali¬ 
fornia indicated in State of California et al. v. United States (1942) that 
the word ’’localities” appearing in section 16, First, of the act refers 
to only shippers, it has been the uniform interpretation of this Board 
and its predecessors that the word ’’localities” appearing in section 16, 

First, of the act refers, to ports. Beaumont Port Commissio n v. Seatrain 
Lines, Inc. , 2U.S.M.C. 500 (1941); City of Mobile Etc. , 2U.S.M.C. 

474 (1941); Beaumont Port Commission v. Seatrain Lines, Inc. , 3 F.M.B. 
556 (1951), Port Differential Investigation , lU.S.S.B. 61 (1925). Everett 
Chamber of Commer ce et al. v. Luckenbach SS Co., et al., 1 U.S.S.B. 

149 (1929). —-- 
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the meaning of sections 15 and 17 of the act, if existing, results from 

. the drawing away of traffic inherently and geographically belonging 
13/ 

to ... — the Northwest ports. Whether the drawing away of traffic 
results in unjust or unfair discrimination or undue or unreasonable 
preference however, is a question of fact for determination in each 
instance. Beaumont Port Commission v. Seatrain Lines, Inc. , 3 F.M.B. 
556 (1951); City of Mobile v. Baltimore Insular Line, Inc. , 2U.S.M.C. 
474 (1941). 

In a further allegation, the complainants allege that Rule 2 and 
the practices thereunder, in addition to being unjustly discriminatory be¬ 
tween ports, are detrimental to the commerce of the United States in 
violation of section 15 of the act. Complainants further seek an order 
requiring the conference to amend Rule 2. While it is only the effectua¬ 
tion of unapproved agreements between carriers or other persons subject 
to the act, v^ich violates section 15 of the act. In view of the request 
for amendment of Rule 2, we consider the allegation of violation of 
section 15 of the act to constitute a request for partial dis^proval of 
the conference agreement and Rule 2 insofar as either authorizes prac¬ 
tices which are unjustly discriminatory, unfair, detrimental to the 
commerce of the United States, or unlawful under the act. 

In support of their allegations of discrimination and preference, 
the complaining ports have adduced evidence showing or tending to show 
that (a) competition exists between Pacific Northwest ports and the Port 
of San Francisco for the same commodities; (b) diversions of traffic 
are affected by conference carriers through absorptions of inland trans¬ 
portation charges on shipments from San Francisco on cargo originating 
in Northwest producing areas; (c) cargoes on which absorptions of inland 
freight charges are made originate in areas naturally and geographically 
tributary to Northwest points because of inland transportation rates 
favorable to those ports as well as through closer proximity; and (d) 
the conference equalization rule has proximately caused a substantial 
loss of cargo to Northwest ports. 

137 Beaumont Port Commission v. Seatrain Lin es, I nc., 3 F. M. B. 556, 
565 (1951). 
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The conference and PFEL have shown various circumstances and 
transportation conditions which, they assert, warrant the establishment 
and continued existence of rules and practices relative to port equalization. 
Briefly, the evidence shows or tends to show that the basic reasons for 
the existence and growth of the practice of port equalization by conference 
lines are (a) the development of export trade to the Orient by San Fran¬ 
cisco exporters and resultant commercial practices, such as consolida¬ 
tion of shipments on one vessel and the establishing by buyers, of a 
single letter of credit, (b) the prohibition against service of Pacific 
Northwest ports by subsidized lines PFEL, APL, and PTL, and (c) 
the greater frequency of refrigerated and non-refrige rated sailings 
from San Francisco than from Northwest ports. 

Equalization on specific commodities 

Shippers of apples have urged, and we find, that cancellation of 
the privilege of equalization on Oregon and Washington apples shipped 
from San Francisco would result in a substantial reduction in the volume 
of apples shipped from the Pacific Coast to the Orient. While we 
accord little weight to the testimony that direct sailings are required 
for shipments of apples, other than to recognize the risk of fluctuation 
of price on longer voyages, we nevertheless find that insufficient 
sailings, direct or indirect, are available, from the Northwest ports 
to satisfy the stated requirements of shippers of ^ples and other 
deciduous fruits. We conclude, therefore, that the practice of equalizing 
inland transportation costs on such cargoes is not unjustly discriminatory 
as between ports, detrimental to the commerce of the United States, or 
in violation of the act. We will require, however, that equalization on 
shipments of apples and other deciduous fruits be subject to continuing 
review. When reasonably adequate service is provided from the North¬ 
west the reason for this equalization rule will no longer exist. 

The ports have indicated that lines regularly serving Portland 
are willing and able to accommodate shipments of Oregon-produced 
onions, irregularly shipped to the Philippines which have moved under 
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equalization from territory tributary to Portland through San Francisco. 
Witnesses for the conference have stated, however, that such cargoes 
require direct sailings, that no direct sailings to the Philippines are 
available from Northwest ports, and that direct sailings are available 
from San Francisco. No credible reason has been offered as to the 
necessity for direct sailings, as a regular practice or the necessity 
for diverting such shipments from Portland on other than an emergency 
basis. Similarly, no justification has been shown for the diversion of 
shipments of other t 3 ^es of produce grown in Northwest areas. We 
conclude, therefore, that absorption of inland transportation costs on 
shipments of produce from areas geographically tributary to the ports 
of Seattle and Portland is unjustly discriminatory against, and unfair 
to, those ports within the meaning of section 15 of the act. 

Respondent PFEL, as stated, equalizes to a greater extent than 
other respondent conference members. In justification for absorption of 
inland transportation costs on shipments of explosives originating in 
Dupont, Washington, PFEL has shown that explosives for the Philippines 
require direct sailings, that such sailings are available in sufficient 
frequency from San Francisco and that there is but one direct conference 
sailing per month from Northwest ports, although a greater frequency 
is required to meet shippers’ needs. PFEL admits, however, that non¬ 
conference vessels are able to provide the necessary service from the 
Northwest. Finally, PFEL has shown that the loading berth at Blake 
Island, Washington, from which this cargo would have moved if un¬ 
equalized is physically located in an adjoining county and beyond the 
jurisdiction of the City of Seattle. We are unimpressed with this latter 
argument. The nature of the cargo requires that loading take place in 
an area sufficiently far from populous areas to remove the danger to 
the public inherent in such cargo. The fact remains that Blake Island 
is in the Puget Sound area and is the e^losive loading area for vessels 
calling at Seattle. Further, since it is admitted by PFEL that there is 
no inadequacy of service to accommodate this cargo but merely an in¬ 
sufficient number of conference sailings, we conclude that the conference 


had not justified the prima facie discrimination against the Seattle area 
\^ch is inherent in the practice of equalizing inland transportation cost 
of moving this cargo to San Francisco. Accordingly, we find that the 
practice of equalizing inland transportation costs on shipments of ex¬ 
plosives and so much of Article 4 of the basic agreement and Rule 2 
which authorizes that practice is unjustly discriminatory and unfair as 
between ports within the meaning of section 15 of the act. 

As hereinabove shown, the greatest absorptions, percentagewise, 
have been made on shipments of newsprint originating in Oregon City and 
St. Helen’s, Oregon, amounting to, in one instance, 73 percent of the 
ocean freight, or $8, 849.25, out of a total revenue of $10,346.28. PFEL 
points out, in justification, that such absorptions are not representative 
of equalization as it was practiced on a single recent shipment and as 
it will be practiced in the future. Shipments via truck will be eliminated, 
it was stated, in favor of shipments via van loaded aboard a coastwise 
steamer, at great reduction in amounts of absorption. An intention to 
employ more economical methods of equalization in the future, however, 
does not justify equalization in the past or necessarily in the future. The 
ports here have adequate non-refrigerated sailings to the Far East and 
have been deprived of cargo which would normally move through the 
ports but for the equalization practice. No evidence has been adduced 
showing or tending to show an inadequacy of service from Portland or 
Seattle or other reason for equalization on this commodity. In this 
regard, we deem it significant that equalization as practiced by other 
conference carriers does not extend to absorptions of domestic trans¬ 
portation costs on this commodity. We find, therefore, that PFEL’s 
absorption practices re newsprint and so much of Article 4 of the basic 
agreement and Rule 2 which authorizes those practices, are unjustly 
discriminatory and unfair as between carriers within the meaning of 
section 15 of the act. 

The conference has shown that dairy products are shipped fre¬ 
quently in small lots; that such products normally move through Northwest 
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ports; move through San Francisco under equalization where insufficient 
service is available from the Northwest. In view of these facts, we find 
that the practice of equalizing inland transportation costs on shipments 
of dairy products is not unjustly discriminatory or unfair as between 
ports, detrimental to the commerce of the United States, or unlawful 
under the act. As in the practice of equalizing inland transportation 
costs on apple shipments, however, we will require a continuing review 
of absorptions on dairy products until such time as sufficient service 
is available in the Northwest for all such shipments. Further, we will 
permit equalization on these dairy products only v^en service is un¬ 
available in the ports through v^ich such products would normally move 
but for the conference’s equalization practice, and we will require the 
conference’s rules to reflect our views in this matter. 

Article 4 presently forbids absorptions of rail or steamer freights 
or other charges except as may be agreed to by two-thirds of the conference 
members. The provision contains no self-imposed limitations on amounts 
of absorptions or on the areas in which equalization may be practiced 
nor does Rule 2, adopted under the authority of Article 4, contain any 
such limitations. While we approved a similar provision in Agreement 
No. 7790 , 2 U.S. MoC. 775 (1946) as not shown to be unlawful, discrimi¬ 
natory or detrimental to the commerce of the United States, our present 
findings of unjust discrimination in conference equalization practices 
make mandatory a disapproval of Article 4 of the agreement and Rule 2 
insofar as found to authorize such unjustly discriminatory practices. 

We will require the conference, therefore, to cease and desist from 
effectuating Article 4 of the basic agreement or Rule 2 by any of the 
practices which have been condemned herein and to submit an amended 
provision for our ^proval. We will require that amendment to reflect 
the understanding of the parties and to limit the percentage of absoip- 
tions of rail, truck, or coastal steamer freights which will be made and 
the areas to which the practice may extend. The amendment to Rule 2 
or Article 4 should provide that equalization may be practiced out of a 
port, on cargoes tributary to another port, only where adequate service 
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is unavailable from the latter port. The amendment should further 
provide for the continued practice of approval, by the conference, of 
amounts of absorptions. 

Nothing in this opinion, however, is intended to preclude a carrier 
from absorbing the difference between cost of inland transportation to 
the port through which cargo would normally move and a similar cost to 
a succeeding or preceding port of call where emergency situations 
require, provided that the carrier normally calls at both of those ports. 

Since no complaint has been made against equalization on cargoes 
originating in California producing areas and shipped through Northwest 
ports, we make no finding as to the propriety of such practices. Since 
the conference serves both areas, however, the amended conference 
equalization rule must necessarily apply with equal force and with like 
interpretation as to both areas. 

The conference and PFEL have argued that elimination or amend¬ 
ment of the equalization rule will result in loss of Oriental markets to 
exporters for products from Pacific Northwest areas and will not result 
in additional sailings from Pacific Northwest ports. 

We recognize this argument only as to those commodities as to 
which we have herein permitted the practice of equalization to continue. 

Further, we cannot agree that amendment of the equalization rule 
will not increase the amount of traffic from the Northwest, in view of 
PFEL*s estimate that cargo amounting to approximately five shiploads 
has moved under equalization from the Northwest through California 
ports over a period of four years, in view of conference testimony that 
a substantial amount of non-equalized cargo has been influenced by the 
movement of equalized cargo and in view of the fact that the conference 
itself, serving as it does, both areas, has control of the number of sailings 
out of Northwest ports. 

In view of our finchngs of unjust discrimination arising out of 
specific equalization practices, it necessarily follows that those practices 
are detrimental to the commerce of the United States and violate the 
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14/ 

principles and policies of section 8, Merchant Marine Act, 1920.— 

That section requires, all other factors being substantially equal, that 
a given geographical area and its ports should receive the benefits of or 
be subject to the burdens naturally incident to its proximity or lack of 
proximity to another geographical area. To the extent therefore that the 
ports of a given geographical area give or can give adequate trans¬ 
portation services, we look with disfavor on equalization rules or prac¬ 
tices M^ich divert traffic away from the natural direction of the flow of 
traffic. 

We see no merit to complainants* argument that the examiner erred 
in denying their petition for leave to amend the complaint by allegations 
of violation of operating-differential subsidy contracts by various res¬ 
pondents. As stated by the examiner, an alleged violation of a subsidy 
contract presents no controversy under the act and complainants have 
no standing to file a formal complaint as to such violation or to demand 
a public hearing thereon under the Merchant Marine Act, 1936. Ir¬ 
regularities in this regard, if existing, appear here to be matters for 
consideration and determination by the Administrator and not by this 
Board. 

It is a strange coincidence that equalization appears to have been 
practiced almost exclusively by American-flag subsidized operators. 

The fact is significant that neither non-subsidized American-flag opera¬ 
tors nor foreign-flag operators practice absorption from the Northwest 
in any substantial amount and that equalization, as a v^ole, has increased 
since the execution of subsidy contracts witli lines permitted to serve 
the San Francisco area but prohibited from serving Northwest ports. 

Complainants* argument that the examiner erred in failing to find 

that the port equalization practice is violative of sections 15, 16, and 

17 of the act has been rendered moot, in major part, by the result here. 

14 / Section 8 of the Merchant Marine Act, 1920, charges the Board 
with the duty to promote and encourage the use by vessels of ports 
adequate to care for the freight which would naturally pass through such 
ports. 
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The relief afforded complainants as to those practices condemned by us 
under section 15 of the act makes unnecessary any determinations as to 
violations of sections 1 16 and 17 of the act, in the absence of a demand 
for reparation. As to those practices found by us to be justified, as 
hereinbefore shown, the evidence does not support complainants' con¬ 
tentions. 

Summary 

In summary, we find the equalization rule and practices of the 
conference to be unjustly discriminatory and unfair between ports within 
the meaning of section 15 of the act and detrimental to the United States 
as contrary to the principles of section 8 of the Merchant Marine Act, 
1920. We disapprove of so much of Article 4 of the basic agreement and 
Rule 2 \)^ich permit the practices herein condemned, and we will require 
amendment of Article 4 in a manner consistent with this opinion. 

ORDER 

At a Session of the FEDERAL MARITIME BOARD, held at its office in 
Washington, D.C. on the 4th day of October A.D. 1955 


No. 723 

CITY OF PORT LAND, OREGON, ACTING THROUGH ITS THE 
COMMISSION OF PUBLIC DOCKS, AND THE PORT OF SEATTLE 

V. 

PACIFIC WESTBOUND CONFERENCE, AMERICAN-HAWAHAN 
STEAMSHIP COMPANY, ET AL. 


This case being at issue upon complaint and answer on file and 
having been duly heard and submitted by the parties, and full investiga¬ 
tion of the matters involved having been had, and the Board, on the date 
hereof, having made and entered of record a report stating its con¬ 
clusions and decision thereon, v^ich report is hereby referred to and 
made a part hereof; 

It is ordered . That Article 4 of Agreement F.M.B. No. 57 and 


Rule 2 of Pacific Westbound Conference Local Freight Tariff No. 1-V be, 
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and they are hereby, disapproved insofar as they authorize practices 
herein found to be unjustly discriminatory and unfair as between ports; 
and 

It is further ordered , That defendants are required to amend Article 
4 and Rule 2 of Agreement F.M.B. No. 57 in a manner consistent 
herewith. 

By the Board. 

/s/ A. J. WiUiams 
Secretary 


[Served January 25, 1956 
Federal Maritime Board] 

ORDER 

At a Session of the FEDERAL MARITIME BOARD, held at 

its office in Washington, D. C., on the 24th day of January A. D. 

1956 


No. 723 

CITY OF PORTLAND, OREGON, ET AL., 

V. 

PACIFIC WESTBOUND CONFERENCE, ET AL. 


The Board having on October 12, 1955, served its Report and Order 
herein, and Respondent Pacific Far East Line, Inc., having on November 
10, 1955, petitioned the Board for reconsideration, and the Board on 
December 20, 1955, having served its Order herein den 3 dng said petition; 
and 

Respondent Pacific Far East Line, Inc., having filed on December 2, 
1955, a Petition for Review of said Report and Order of the Board in 
the United States Court of Appeals for the District of Columbia Circuit; 
and 

Respondent Pacific Far East Line, Inc., having on December 23, 
1955, filed a Motion for Leave to Adduce Additional Evidence with that 
Court; and 
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It spearing, that on January 9, 1956, that Court granted said 
motion and directed that the Federal Maritime Board take additional 
evidence in connection with the conclusion of the Board that Pacific 
Far East Line, Inc., admitted the adequacy of e:q)losive service from 
the ports of Seattle and Portland; 

It is ordered , that this proceeding be, and it is hereby reopened 
and remanded to the examiner for the purpose of taking additional evi¬ 
dence in connection with the conclusion of the Board that Pacific Far 
East Line, Inc., admitted the adequacy of explosive service from 
the ports of Seattle and Portland, and to that end additional evidence 
as to the adequacy of service to meet the requirements of shippers of 
e^qplosives to the Far East from the ports of Seattle and/or Portland 
including evidence as to whether the practice of equalization on ex¬ 
plosives from areas naturally and geographically tributary to the ports 
of Seattle and/or Portland is justified. 

Pursuant to the provisions of 5 U. S. C. 1037 (c) under v4iich the 
Court’s order was issued, the Board may modify its findings of fact, 
or make new findings, iby reason of the additional evidence so taken 
and may modify or set aside its order. An initial decision will be 
issued on the issue remanded. 

By the Board. 

/s/ A. J. WUliams 
Secretary 

(SEAL) 


FEDERAL MARITIME BOARD 

[Served February 6, 1956 
Federal Maritime Board] 

February 6, 1956 


NOTICE OF FURTHER HEARING ON REMAND 


Further hearing in this proceeding pursuant to the Board’s order 
of January 24, 1956, will be held at San Francisco, California, before 



25 


Chief Examiner G. O. Beeham, beginningiat 10 o’clock a. m., February 29, 

1956. Location of the hearing room will be announced later. 

An initial decision will be issued by the examiner. 

/s/ A. J. Williams 
Secretary 


[Served July 20, 1956, 
Federal Maritime Board] 

FEDERAL MARITIME BOARD 

Decided July 12, 1956 


1. Equalization on explosives from du Pont, Washington, to 
Philippines found justified on basis of inadequacy of 
scheduled direct service at time of prior hearing and 
since. 

2. A monthly direct service would be adequate to serve 
normal needs of shippers of explosives from Puget Sound 
to Philippines, 

3. Equalization on explosives permitted to meet special needs 
of shippers when direct sailings unavailable. 

4. Pacific Far East Line’s past equalization on explosives 
may have resulted in over payments; a separate proceeding 
to be initiated to determine if violations of the act have 
occurred, 

5. Board’s prior Report and Order modified to accord with 
above findings. 

Additional appearances: 

Odell Kominers for respondent Pacific Far East Line, Inc. 

Leroy Fuller, Edward Aptaker and James L. Pimper as Public 
Counsel, intervener. 

REPORT OF THE BOARD ON FURTHER HEARING 

In its original decision herein, issued October 12, 1955, the Board, 
after finding that respondent Pacific Far East Line, Inc. (”PFEL”) ad¬ 
mitted there was adequate service from Pacific Northwest ports for 
shipping explosives to the Far East, found unlawful PFEL’s practice 
of equalizing rates on such traffic originating in the Northwest and 
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shipped through San Francisco. PFEL, after petition for reconsideration 
and stay of the Board's order was denied by the Board, filed suit for 
judicial review in the U. S. Court of Appeals (D.C.). The Court, on 
January 9, 1956, denied PFEL’s motion for interlocutory injunction 
and for temporary stay or suspension, but granted its motion to adduce 
additional evidence, and directed the Board - 

'*to take additional evidence in connection with the conclusion 
of the Board that Pacific Far East Line, Inc., admitted the 
adequacy of explosive service from the ports of Seattle and 
Portland . . . ." 

By order of January 24, 1956, the Board reopened and remanded 
the proceeding to the examiner to take such additional evidence, and 
to that end to take - 

"additional evidence as to the adequacy of service to meet the 
requirements of shippers of explosives to the Far East from 
the ports of Seattle and/or Portland, including evidence as 
to whether the practice of equalization on e3q)losives from areas 
naturally and geographically tributary to (such) ports is justified." 
Further hearing was held on February 29 and March 1, 1956. Briefs 
were filed on March 23 and 27, 1956. 

The following is a statement of evidentiary facts, basic facts and 
the ultimate findings and conclusions of the chief examiner on further 
hearing. 

Evidentiary facts . The record on further hearing establishes the 
following facts: 

1. The principal shipper of explosives from the Northwest to the 
Philippines is the du Pont Company. Its witness herein, called by 
PFEL, was U. J. Cook, manager of its San Francisco export office. 


1 / The order also states that the Board may modify its findings of 
fact, or make new findings, by reason of the additional evidence taken, 
and may modify or set aside its order. 
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du Pont manufactures and ships explosives from its plant located on 
tidewater at du Pont, Washington, near Tacoma. Ninety percent of 
the shipments are dynamites and accessories such as caps, fuses and 
detonating devices. The balance are non-explosives such as wire and 
blasting agents, including "nitramon^’ which is manufactured else¬ 
where. Normally, explosives and non-exi)losives are shipped together. 
Thev are used chiefly in the operation of mines, which are vital to 
Philippine economy. 

2. du Pont ships to approximately 25 receivers at nine island 
destinations. The Philippine Constabulary limits the amount receivers 
can store, which is estimated to vary from 15 to 300 tons. The Con¬ 
stabulary requires mining companies to file monthly storage reports 
and is said to be unwilling to permit discharge of explosives until 

2 / 

after such reports are filed, approximately the lOth of each month.— 
Also, the cost of inventory maintenance limits storage. Therefore, 
receivers desire to receive small shipments on a relatively frequent 
basis. 

3. du Pont also ships explosives occasionally to other countries 
in the Far East, to Hawaii, Alaska, and Central and South America, 
where it encounters domestic and foreign competition. In the Philip¬ 
pines, v^ich is its principal market, it faces potential competition 
from J^an and active competition from plants in the San Francisco 
Bay region, which have a minimum of two PFEL sailings per month 
available from San Francisco to the Philippines. Witness Cook stressed 
the importance of satisfactory transportation service in meeting com¬ 
petition, with at least two regular sailings monthly. He testified that 
his customers specify approximately a two-week period for delivery 

”in early April, or mid-April, or late April, ’’ for instance; that if 

only monthly service were available out of Puget Sound, consequent 

27 This information was conveyed to Cook in letters from Macondray 
& Co. Inc., du Ponf s Philippine agent, and a dealer in explosives. Cook 
was unable to state what the storage limits were and did not know the 
financial ability of any receivers to maintain an investment in stock. 
Macondray also stated that receivers require three to four sailings a 
month. 
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delays would force consumers either to buy from du Font's competitors 
who have fortnightly service, or to suspend operations; that without 
equalization throu^ San Francisco, du Pont would be forced to market 
its products at a substantial cost disadvantage; and that the du Pont 
works in Washington has been a marginal operation dependent on a sub¬ 
stantial volume of export business, without vdiich it mi^t have to close 
down. 

4. Vessels carr 3 dng e3q)losives are not permitted to call at 
general cargo docks here or at destinations. They load explosives at 
designated anchorages; and if general cargo also is to be loaded or 
discharged, it is necessary before entering port to off-load the explosives, 
proceed to the general cargo dock for loading or unloading, then return 

to the e:^losive anchorage for reloading explosives. This is a costly, 
impractical and unsatisfactory operation both from the carrier's and 
receiver's standpoint. The non-explosive items shipped are not subject 
to these restrictions and may be shipped on any liner vessel. 

5. The present movement of explosives under equalization is 
from du Pont, Washington, via truck or rail to an explosives dock on 
San Francisco Bay (Giant, California). There it is placed in portable 
magazines or vans provided by PFEL and barged to PFEL vessels for 
shipment direct to the Philippines. PFEL absorbs the cost of barge 
service and of transfer from rail or truck to barge. Use of vans results 
in greater safety, improved handling and better condition of shipments 
upon arrival. Normally, shipments go direct to manila and within one 
to five days are transshipped to outports. du Pont has no interest in 
^Rdiether PFEL delivers directly or by transshipment, so long as the 
receiver is satisfied. Absent equalization, the movement would be 
either direct from du Pont, Washington, by vessel to the Philippines, 

or from du Pont by barge or vessel to Blake Island anchorage (outside 
of Seattle), thence by vessel direct to the Philippines, du Pont is 
satisfied with PFEL's service, and wishes to continue using it under 
equalization. 
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6. PFEL effects equalization by refunding to du Pont the costs in¬ 
cident to delivery of explosives from du Pont, Washington, to alongside 
vessel at San Francisco, less a flat amount of $10.96, regardless of 
the volume of the shipment. This is stated to be the cost to du Pont of 
diesel oil which would be used by du Pont's towing equipment in moving 
the cargo about 40 miles from plant to Blake Island. Witness Cook knew 
nothing about the kind of boat that would be used by du Pont to move the 
cargo to Blake Island, what crew would be used, the distance involved, 
or v^at the cost of such carriage would be. PFEL’s Traffic Manager 
was similarly uninformed, but he testified he was satisfied that the 

$10.96 figure was proper after checking the expense with du Font’s 
3/ 

main office.- Equalization payments based thereon have been made 
since 1953, and have been approved by the Pacific Westbound Conference, 
of which PFEL is a member. Actual shipments of explosives have moved 
from du Pont, Washington, to Blake Island by Puget Sound Freight 
Lines, a common carrier, for shipment to Alaska. Its tariff rate for 
such service, effective August 17, 1955, was $.94 per 100 pounds or 
$18.30 per ton. There are other barge lines or contract carriers which 
might be able to arrange for such carriage at differing rates. 

7. The following table shows du Font’s cargo, in revenue tons, 
carried by PFEL in 1955 to the Philippines: 


57 He stated that du Pont owned the equipment, and paid the employees, 
which would be utilized, and that $10.96 would be the extra cost of 
delivery, irrespective of the number of tons moved or time of year shipped. 
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TABLE 


Sailed Philippine Outports Total 

San Fr. Arrived Manila (1) (2) (3) (4) (5) (6) (7) (8) (Tons) 



3069 


* First port of call at San Fernando (Col. 1). Shipments to other 
outports transhipped from Manila, which was first port of call. 

** Not equalized because shipments were either nitramon or did not 
qualify under Rule 2. 

8 . This table reveals the following significant facts: The volume 

4/ 

of shipments is slightly over 3000 tons, — averaging approximately 
180 tons per shipment. Shipments ranged from 1 to 50 tons up to 300 
to 400 tons. With the exception of four direct shipments to San Fernando 
(Col. 1), all other shipments to outports were transhipped from Manila, 
vdiich had 13 direct calls. Equalization was not accorded on four ship¬ 
ments. Of the 13 remaining shipments which were accorded equalization 

47 The volume for 1955 is about 20 percent greater than in 1953 and 
1954, and is substantially the volume forecast for 1956. Included in the 
3, 069 tons is 352 tons of nitramon v^ich normally does not move from 
du Pont. 
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5/ 

three amounted to less than 100 revenue tons, — six went to Manila, 
nine to San Fernando, six to Jose Panganibon (Col. 2), and not over 
four went to any other outport. Witness Cook conceded that no one 
receiver would require two sailings a month, but he maintained that 
because of the number and scattered location of receivers, it was im¬ 
possible to coordinate their requirements for shipment, and that the 
receivers, as a group, sometimes require more than one sailing a 
month. The Board, in its Report on page 18, found that a greater fre¬ 
quency than one was required. Of the 13 shipments equalized three 
arrived on or before the 6th of the month, and three arrived on the 
26th, 28th and 31st. If one to five days are allowed for transshipment, 
the indication is that most of these six shipments would have arrived at 
final destination prior to the 10th of the month. 

9. du Pont has billed PFEL for equalization on the shipments of 
November 3 and 14, and December 28, 1955, in amounts averaging 
slightly over $30 per revenue ton. These moved after the Board’s Report 

and Order herein of October 12, 1955, viiich condemned the practice 

6 / 

of equalizing on explosives. — PFEL has continued to offer equalization 

on explosives despite a ruling from counsel for the Conference that it 

was prohibited by the Board’s order. PFEL has not reported to or 

secured approval of the Conference for such equalization, despite the 

7 / 

tariff rule so requiring. - 

^7 There were also 13 shipments made in 1953, three of which amounted 
to less than 100 revenue tons. 

6 / The Board’s Report found the practice and so much of Article 4 
of the basic agreement and Rule 2 which authorized the practice, to be 
unjustly discriminatory and unfair as between ports within the meaning 
of Section 15 of the Shipping Act, 1916. Its order disapproved the Article 
and Rule insofar as they authorized the practices found unjustly dis¬ 
criminatory and unfair. 

7/ PFEL’s Traffic Manager testified that there was conflicting opinion 
as to the status of equalization, that the Board’s order required the 
Conference to amend the tariff rules, that no such amendment had been 
approved by the Board and the rules as to equalization remained unchanged. 
He had doubt as to the effective date of the Board’s disapproval of Rule 2 
and Article 4 insofar as they authorized the condemned equalization. 
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10. No shipments of explosives have been made by du Pont to the 
Philippines between the last voyage shown in the Table, December 28, 

1955, and date of further hearing, February 29, 1956. The next shipment 
was scheduled to be made via PFEL on March 16, 1956, approximating 
250 tons. The only other shipment on order was for 27 1/2 tons. 

11 . The Board’s finding that there was ah admission by PFEL of 
adequate non-conference service for explosives from the Pacific North¬ 
west to the Philippines was based upon the prior testimony of witness 
L. G. Dunn. Upon further hearing he testified that there was no non¬ 
conference service, including tramp service, at the time he originally 

8 / 

testified, now, or since World War H; - that he did not intend in his 
prior testimony to admit or state that there was, and that now there is 
not adequate scheduled service by conference vessels from the Pacific 
Northwest. His testimony as to inadequacy of the service is not only 
unrebutted but is confirmed by other witnesses. 

12. During 1953-1955 all vessels, whatever their routing, which 

called at the Pacific Northwest and thereafter called at the Philippines 

averaged 2.2 to 2.6 sailings per week, the U. S. -flag sailings averaging 

9 / 

approximately one a week.- However, none of these sailings was direct 
to the Philippines except those of Java Pacific, Hoegh Line, (’’Java 
Pacific”) a foreign-flag line which provides a direct monthly sailing 
from the Northwest to the Philippines. However, its last port of loading, 
after leaving Puget Sound, is Vancouver, British Columbia.—'^ 

13. Java Pacific’s service was instituted in 1950, and was scheduled 
to sail last from Seattle in anticipation of handling du Pont’s dynamite 
shipments direct. This schedule was changed in 1953 to serve Vancouver 

87 He stated there was an attempt to establish a non-conference 
service five or six years ago \x^ich failed after one or two sailings. 

9/ The Board, on page 12 of its Report, took official notice that 
’’Outbound sailings calling at Pacific Northwest ports enroute Philippines 
average about four per week, and these are divided about equally between 
United States flag and foreign flag ships.” 

10 / Over two-thirds of its arrivals at Manila during 1953-1955, have 
been prior to the 10th of the month. 
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last because of failure to secure du Font's dynamite and because of the 
heavier movement of flour from British Columbia. Java Pacific is ex¬ 
perienced in, and its vessels are capable of, handling dynamite. It 
would use built-in powder rooms which, its witness E. L. Bargones 
conceded, would not be the most economical or safest way of handling 
dynamite. However, this method would comply with Coast Guard rules. 
Java Pacific has solicited this cargo and desires to handle it now. 
Bargones, viio appeared under subpoena, testified that if the d 3 niamite 
traffic could be secured, Java Pacific, after loading at Vancouver, would 
proceed to Blake Island for loading, a matter of 65 miles deviation, and 
proceed direct to the Philippines without calling at Seattle. 

14. Following the Board's order of October 12, 1955, represen¬ 
tatives of du Pont, including Cook, and of Java Pacific, including Bar¬ 
gones, met in November, 1955, at du Font's request to consider the 
dynamite traffic. Bargones testified that after du Pont stated the 
conditions of shipment, Java Pacific offered to handle the business, and 
based on its monthly service, undertook to give service identical to that 
being furnished by PFEL; that it would carry small as well as large 
shipments; and would deliver either directly or by transshipment to the 
outports. Bargones testified that Cook told him that Java Pacific's 
monthly service was more than adequate, that sailings every two or 
three months might be all right, but that du Pont desired to have nothing 
less than quarterly sailings. Bargones further testified that there was 
no reference to the fact that receivers might require delivery after 

the 10th of the month. Cook testified that he did not recall discussing 
the time of month the Java Pacific vessels were scheduled to arrive.—^ 

15. Witness Cook testified the meeting was only exploratory, 
that he might have expressed the opinion that monthly service would be 
satisfactory, but that after discussing the matter with du Font's people 

11 / PFEL's Traffic Manager did not recall any specific instructions 
from du Pont requiring that arrivals of its cargoes be after the 10th of 
the month. 
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in the Philippines and going over the records, it was concluded that du 
Pont required at least two sailings a month to be competitive. He 
conceded that if Java Pacific’s service should prove inadequate, it 
could be supplemented by use of PFEL’s service. However, he was 
opposed to splitting up shipments among two or more carriers, stating 
that with the fluctuating volume of shipments a carrier must be given 
both the ’’bitter and sweet” to sustain an economical operation, and to 
insure to the shipper a continuous service. 

16. The only U. S. -flag lines sailing from the Northwest to the 
Philippines are American Mail Line (”AML”), every 10 days, and 
States Steamship Company (’’States”), monthly. To the Philippines, 

AML goes via Japan; States via California ports. Their representatives, 
^o appeared under subpoena, testified they would not be interested 

in this traffic unless assured of substantial minimum shipments, AML 
450 tons and States 400-500 tons. To participate, they would either 
have to reschedule their sailings or off-load and reload the dynamite 
at each intervening port. 

Basic facts derived from the foregoing recital are as follows: 

17. Whether witness Dunn, for PFE L, admitted adequacy of ser¬ 
vice is beside the point in view of this record which establishes the 
fact that the witness did not intend to make such admission; also the 
fact that there was not, at the time of the prior hearing, nor has 

there been since, any non-conference or tramp service, or any scheduled 
conference service adequate for the shipment of explosives from Seattle, 
Blake Island or Portland to the Philippines. This finding is based upon 
the undisputed testimony on further hearing that direct service is 
required, but that it was and is non-existent. 

18. No requirement is shown for the necessity of more than one 
monthly sailing for thfe explosive traffic involved. The case for two 
or more sailings rests mainly upon the alleged limitations on storage 
imposed by Philippine authorities, the natural desire of receivers to 
limit their investment to minimum inventories, the fear that San 
Francisco competitors with more sailings available may capture the 
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Philippine market, and the self-serving statements of du Font’s agent 
in the Philippines, Macondray, v^ose demand for three to four sailings 
seems exaggerated compared to the more modest claims of witness Cook. 
Giving all possible weight to these considerations, the fact remains that 
the testimony as to storage limitations is vague, unsubstantiated, and 
unconvincing. Moreover, the desire of receivers to keep down their 
capital outlay, and the fact that San Francisco competitors have a more 
advantageous location, are not controlling factors in determing adequacy 
of service from Northwest ports. The actual experience for 1955 shows 
13 equalized shipments of widely fluctuating volume, a maximum of 
four, six and nine going to individual ports. Note also the time l^se 
of 2 1/2 months between shipments during the first quarter of 1956. 

While there is an indication by Cook in a statement to Bargones that a 
monthly service, or perhaps a quarterly service, would suffice, Cook 
later changed his mind after talking to his people in the Philippines 
and going over the records. But presumably the record he consulted 
was of past performance (see Table), which he projected for 1956 
as to volume; and presumably he expressed the views of his people, 
including Macondray, in his testimony, all of which has been anal 3 rzed 
and considered above. 

19. The service of Java Pacific, witli a monthly sailing from Bl^e 
Island direct to the Philippines, would be adequate for du Font’s ex¬ 
plosives traffic without the need for any equalization. The record is 
convincing that Java Pacific is ready, able and willing to commit its 
vessels to this service. PFEL points out ttiat Java Pacific’s vessels 
arrive in the Philippines before the 10th of the month, spppiiei'efoire 
prior to the time v^en monthly storage reports are made 6y inine opera¬ 
tors to the Constabulary. This, it contends, would render the service 
inadequate because of consequent difficulties in securing discharge 
permits from the authorities due to the lack of such reports. This 
argument appears to come as an afterthought, supplied by Macondray’s 
letter, in view of the fact that time of vessel arrival was not mentioned 
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as a conditioii of shipment in the negotiations between Cook and Bargones, 
during which it was indicated by Cook that Java Pacific’s service would 
be adequate. PFEL’s Traffic Manager had no knowledge of such con¬ 
dition. Also, Cook testified that receivers specify a two-week period 
for delivery vdiich could be made in the early, middle or late part of 
the month. Even PFEL’s service, which is admittedly satisfactory, 
does net follow a consistent pattern of arrivals after the lOth of the 
month. Therefore, it must be concluded that if the receivers of ex¬ 
plosives in the Philippines have any preference for delivery at a parti¬ 
cular time in the month, it is only partially a factor to be taken into 
consideration in determining adequacy of service. Finally, PFEL argues 
that Java Pacific’s service would not be adequate because it lacks the 
portable vans or magazines used by PFEL. However, this does not 
^pear to be a significant factor in determining adequacy since Java 
Pacific’s method of handling explosives complies with Coast Guard 
rules. 

20. Equalization on explosives, as practiced in the past by PFEL, 
has obviously resulted in overpayments to du Pont, the extent of which 
cannot be determined here. Manifestly, a flat charge of $10.96 (a 
factor used in the equalization) for barging quantities ranging from 40 
to 400 tons a distance of 40 miles is absurdly low. This follows from 
the fact that such charge does not reflect any direct cost of labor and 
equipment; also the fact that the regular common carrier charge for 
such service is $18.80, per ton. The testimony in support of this flat 
charge was extremely vague and was unsupported by any first hand 
knowledge of the operation which it was supposed to cover. 

21. PFEL has continued to offer equalization on shipments of ex¬ 
plosives since October 12, 1955, the effective date of the Board’s Order, 
and has failed to file any report thereof to the Conference as required 
by Rule 2 of the conference tariff. The evidence is not clear that the 
amounts billed by du Pont have been paid, but such payment would violate 
the plain terms of the Order. In extenuation of PFEL’s course, it must 
be said that the Board’s order condemning equalization on explosives 
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was based upon a mistake of fact, namely, its erroneous finding that 
there was adequate service from Northwest ports. (See Finding 17). 

22. Public Counsel contend, on brief, that the Board’s prohibition 
of equalization may be circumvented by unlimited transshipment, and 
suggest that the Board clarify its Report, page 21, on emergency trans¬ 
shipment. This is dealt with hereafter. 

Ultimate findings and conclusions . 

23. The practice of equalization on explosives from du Pont, 
Washington, has been justified on the basis of services as scheduled 
during and since the prior hearing, except to the extent of over-equalization 
indicated in Findings 6 and 20. However, such practice would not be 
justified should Java Pacific institute the service for explosives traffic 
which it proposed at the further hearing. (See Findings 13 and 19). 

24. The report and Order of the Board herein, issued October 12, 
1955, should be modified to reflect the findings of fact and conclusions 
made herein. 

The foregoing is the initial decision of the examiner in this 
matter. Exceptions to the initial decision have been filed by complainants, 
by Public Counsel and by Pacific Far East Line, Inc. Replies have been 
filed by complainants and by Pacific Far East Line, Inc. 

Exceptions and recommended findings not discussed in this report 
nor reflected in our findings or conclusions have been given considera¬ 
tion and found not justified. 

Exceptions of Complainant and Public Counsel . Complainants except 
principally (1) to the admission of certain letters in evidence and to the 
amount of credence, although slight, given by the examiner to the con¬ 
tents of those letters (2) to the examiner’s finding that witness Bargones 
conceded that Java Pacific’s method of handling explosives ’’would not be 
the most economical or safest way of handling dyanmite”, and (3) to the 
finding that there is not now adequate direct service for shipment of ex¬ 
plosives from du Pont, Washington. 

We reject the first principal exception hereinabove described. 

As we have recently indicated in Practices of Fabre Line and Gulf/ 
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Mediterranean Conference^ 4, F. M. B. 64 (1955) the Administrative 
Procedure Act permits the introduction of hearsay evidence in agency 
proceedings subject to the requirement that rules or orders issued by 
the agency be supported by reliable, probative and substantial, as 
distinguished from hearsay, evidence. Since the examiner found contrary 
to the proposition for which the letters were offered, namely, that more 
than one sailing per month is necessary to meet the needs of the dynamite 
shipper, we consider complainant’s argument to be moot. 

The same disposition may be made of the second principal excep¬ 
tion as above outlined; the examiner ultimately found the difference in 
handling methods to be insignificant to a determination of adequacy, in 
view of the fact that Java Pacific’s handling methods comply with Coast 
Guard safety regulations. The exception is moot. 

In its third principal exception, however, in which Public Counsel 
joins, complainant argues that while it is literally true that Java Pacific 
has not actually provided direct sailings from Puget Sound to the 
Philippines since 1953, it has at all times since 1950, vfhen it first 
instituted the direct service, been available to handle the dynamite 
shipments in question. In this regard Public Counsel argues that ’’the 
record clearly shows ... that Java Pacific is not only now ready, able 
and willing to commit its vessels to this service ’but has continuously 
been ready, able and willing’ to do so for a number of years in the past” 
(emphasis in text). Public Counsel further argues that Java Pacific’s 
present failure to serve Blake Island last has been caused by PFEL’s 
continued equalization and Java Pacific’s resultant inability to obtain 
the cargo. Inadequacy so caused, it is argued, is not, in fact, in¬ 
adequacy at all. 

We agree that the present lack of direct service by Java Pacific 
has been caused in part by the practice of equalization. We must find, 
however, a present inadequacy of direct service for carriage of d 3 niamite 
from Blake Island to the Philippines. Had it not been for PFEL’s 
disregard of this Board’s order by continuing to ship du Pont e^losives 
through San Francisco, Java Pacific would in all probability presently 
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provide a direct service, as its solicitation of these cargoes subsequent 
to our order in this proceeding clearly indicates. The fact remains that 
Java Pacific discontinued its direct service to the Philippines in 1953 
and its present last outbound port of call is Vancouver, B.C., rather 
than Seattle or Blake Island. We must therefore sustain the examiner’s 
conclusion, although the present inadequacy has been caused, in part,by 
PFEL’s equalization on dynamite shipments. We will, however, leave 
the record in this proceeding open for a period of 30 days within v^ich 
we will expect Java Pacific to give assurances of its intentions to initiate 
immediate and regular direct service. As evidence of an intention to 
adjust its sailing schedule to provide Seattle, Blake Island or du Pont 
as its last outbound call, we will accept a revised tariff or schedule 
reflecting the adjustment. If its sailings are to be so adjusted, we 
will by order prohibit PFEL from equalizing on explosive shipments 
originating in the Northwest, except when special conditions exist. 

PFEL Exceptions. Although PFEL concurs in the examiner’s 
conclusion that direct service from Puget Sound to the Philippines is 
inadequate it has filed seven exceptions to the initial decision. Those 
exceptions and our position thereon are as follows: 

1. PFEL excepts to the examiner’s conclusion that the practice of 
equalizing on explosives from du Pont, Washington ’’would not be justified 
should Java Pacific institute the service for explosives traffic v^ich it 
proposed at the further hearing”. Such a finding, it is urged, is beyond 
the scope of the January 9, 1956 order of the United States Court of 
Appeals, of our order of January 25, 1956, and of the complaint in this 
proceeding, which involves past equalization practices. In any event, 
PFEL, further maintains that the examiner erred in finding a monthly 
sailing adequate to meet shipper needs. 

PFEL’s view appears to require a conclusion that we are rigidly 
limited in our findings and conclusions by the precise language of a 
complaint or order of remand, regardless of the facts which may be 
developed and argued by the parties to the proceeding. 
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We do not share this view of our duties under the Shipping Act, 

1916 (the act). In our view we would be remiss in our duties if, assuming 
actual direct service by Java Pacific, we did not, acting on this record, 
prevent continued unlimited equalization on dynamite by PFEL. As 
stated in Chesapeake & Ohio Ry. Co . v. U. S. 11 F. Supp. 588, 592 (1935), 
in discussing an Interstate Commerce Act provision similar to our 
section 22: 

’’After a complaint is filed before the Commission it 
becomes the duty of the commission to investigate the com¬ 
plaint and take proper action upon its own motion ... its 
power is not restricted by the issue raised on the complaint 
provided ... that (the respondent) had full opportunity to 
make (its) defense. ” 

”It is the duty of the commission to look to the sub¬ 
stance of the complaint rather than its form and it is not 
limited in its action by the strict rules of pleading and 
practice which govern courts of law. ” 

This Board, like other administrative agencies, has an affirmative 
duty to investigate as well as to decide, in consonance with its position 
as trustee of the public interest in matters within its jurisdiction. See 
Federal Communications Commission v. Pottsville Broadcasting Co. , 

309 U.S. 134 (1939); United States v. Morton Salt Co. , 338 U.S. 632 (1949). 
We cannot discharge that duty by ignoring an unjust discrimination ^;(^ich 
will, according to the facts in this record, exist if Java Pacific should 
resume its direct servicefromPuget Sound to the Philippines. We must, 
rather, inform ourselves as to ^^ether Java Pacific will reinstitute its 
direct service. It is clear that this complaint, in substance, has sought 
our aid to correct a loss of traffic to the Pacific Northwest and, in 
addition, to prevent future traffic losses. Continued unlimited equaliza¬ 
tion of dynamite, if adequate service becomes immediately available, 
would result in such a loss of traffic to Blake Island, a Puget Sound 
port. 
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In this respect, PFEL further urges that there can be no unjust 
discrimination between ports "when in fact the explosives traffic involved 
has not moved and will not move through the complainant ports (sic) 
of Seattle, irrespective of the outcome of this case, and there is no 
evidence of any port interest adversely affected by equalization on ex¬ 
plosives. " The argument is without merit; as we found in our earlier 
report, the traffic would move, but for equalization, through Blake 
Island, which is the explosive loading area for vessels calling at 
Seattle. Blake Island, whether or not within the port area of the Port 
of Seattle, has suffered and will continue to suffer a loss of traffic. 

Our jurisdiction under section 22 of the act does not depend on v^ether 
complainant, rather than another, is injured. Isthmian v. United States, 
55 F. 2d 251 (S.D.N.Y. 1931). 

2. PFEL excepts to the examiner’s finding that no requirement 
is shown for the necessity of more than one monthly sailing, urging that 
we found in our earlier report that a greater frequency was needed. 

This further hearing has been held on that precise question, among 
others, and a full record developed. PFEL presents no arguments of 
fact v^ich have not been considered by the examiner, and none which 
would justify reversing his finding in this respect. We find that the 
examiner correctly evaluated the evidence on this issue, and will ac¬ 
cordingly modify the contrary discussion in our earlier report, but with 
the qualification that in the event a shipper is unable to obtain space for 
a specific shipment of e3q)losives by a direct sailing of a conference 
member from a terminal through which such explosives would normally 
move at a date which will meet the needs of such shipper or his consignee, 
equalization will be permitted on such shipment provided the shipper 
certifies to the Conference the need for space at such date and gives 
48 hours after the receipt of such certification for the Conference to 
name a conference carrier which will provide space on a direct sailing 
which will meet the shipper’s need. 

3. PFEL excepts to the finding that Java Pacific’s monthly service 
would be adequate for du Pont’s explosive traffic, urging that Java 
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Pacific has made no firm commitment to reestablish its direct Puget 
Sound-Philippines service, and that the examiner erred in rejecting 
evidence tending to show that Java Pacific’s service would be inadequate. 
A proper finding, it is stated, would reflect the desire of receivers to 
have delivery after the 8th or 10th day of the month, the fact that PFEL 
loading methods are superior, and the desire of receivers to keep down 
capital outlay. 

We will ourselves ascertain whether or not Java Pacific will re¬ 
institute its direct service, in spite of the fact that the evidence over¬ 
whelmingly indicates its intention to do so. The findings considered 
proper by PFEL appear to us, as to the examiner, to be entitled to little 
wei^t. First, the evidence indicates that buyers presently receive 
delivery, after transshipment, prior to the 8th or 10th of the month 
in a large number of instances; next, the handling methods of both PFEL 
and Java Pacific are acceptable to Coast Guard requirements — we 
have no concern here with the comparative merits of each within that 
acceptability; and finally, we can see little difference, even if relevant 
to the issues, between the capital outlay necessary to take advantage of 
13 sailings and the outlay involved in 12 shipments. However, in para¬ 
graph 2 next above, we have set forth conditions v^ich will permit 
equalization in the event a shipper is unable to obtain space for a specific 
shipment of explosives by a direct sailing of a conference member from 
a terminal through which such explosives would normally move at a 
date which will meet the needs of such shipper or his consignee. 

4. PFEL’s fourth exception, that no injury to Seattle has been 
shown, has been asnwered elseviiere in this report, as well as in our 
original report. 

5. PFEL next urges, in substance, that we should not invoke our 
jurisdiction solely in aid of Java Pacific, a foreign flag carrier. We 
take this to be an argument that discrimination between ports through 
equalization is justified if the carrier serving the port is foreign flag. 

We cannot accept such an argument. First, this proceeding was 
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initiated by complaint of the Northwest ports and not of Java Pacific. 

More important, however, American flag carriers and the commerce of 
the United States are not promoted by qua@i-judicial discrimination against 
vessels of other nations, nor does the act contemplate such discrimination. 
Our decision here, under the act, may in no way differ from the decision 
which would issue were Java Pacific the equalizing carrier and PFEL the 
carrier unable to procure cargo because of equalization. 

6. PFEL agrees with the examiner that his findings on over¬ 
equalization are beyond the scope of the remand, and excepts to and 
demands deletion of the findings made in this regard. It is further urged 
that the examiner's finding that PFEL has equalized on dynamite ship¬ 
ments in violation of our October 1955 order should be disregarded in 
view of his ultimate finding that adequate service is not available. Little 
discussion accompanies these exceptions. 

We disagree that the matter of overequalization is entirely beyond 
the scope of the remand, although we agree that the question of v4iether 
PFEL and/or du Pont have violated section 16 of the act since 1953 
by giving or receiving, respectively, transportation at less than the 
regular freight rates which would otherwise be applicable, is beyond 
the scope of this proceeding. Accepting tlie assertion that du Pont 
and San Francisco shippers are keenly competitive, the fact of over¬ 
equalization, if established, would go a long way toward explaining du 
Font's desire for continued "equalization" and the competitive advantage 
thereby acquired, its assertion that it needs more than a monthly service, 
and its reluctance to utilize Java Pacific’s services, although it has 
indicated to Java Pacific that it considers that line’s services to be 
satisfactory. Moreover, while such a finding would have no bearing 
on the affirmative conclusions of our earlier report and accordingly 
cannot alter the determinations of our report and order presently under 
judicial review, it would necessitate modification of that portion of our 
report v^ich considers the relief afforded complainants under section 
15 of the act, to have rendered moot the alleged violations of sections 
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16 and 17 of the act. We accordingly will modify the earlier report by 
stating the question of violation by PFEL of sections 16 and 17 of the 
act will be made the subject of a separate Board investigation. In view 
of the indication in this proceeding that other lines also equalize on 
explosives originating in du Pont but shipped out of San Francisco, we 
will join as respondents in the contemplated proceeding any other line 
which may have equalized under similar circumstances. 

7. Finally, PFEL excepts generally to the failure to find facts 
as requested in its brief to the examiner directing attention specifically 
(a) that the record does not support a finding that dynamite shipments 
were a factor in the institution or suspension of Java Pacific's direct 
service (b) that the examiner erred in failing to find that it is imprac¬ 
ticable for du Pont to divide its shipments among two or more carriers, 
a necessity which will arise if equalization is not permitted on all ship¬ 
ments and (c) in failing specifically to find that the Board erred in of¬ 
ficially noticing that "outbound sailings calling at Pacific Northwest 
ports enroute Philippines average about four per week ...." 

Proposed findings and conclusions of PFEL, as well as those of 
other parties hereto, \^ich are not specifically or implicitly included 
in the initial decision, i or in this report, have been considered and 
found unrelated to material issues or not supported by the evidence. 

On the specific matters raised in this exception we have the fol¬ 
lowing comments: 

(a) The testimony of witness Bargones does support the chief 
examiner's finding concerning the influence of the dynamite shipments 
on Java Pacific's service. In the light of the examiner's and our ulti¬ 
mate finding that equalization on dynamite shipments prior to our 
October order has been justified by an inadequacy of direct service 
from Puget Sound to the Philippines, viiatever the cause of the in¬ 
adequacy, we fail to understand the relevance of the PFEL exception. 

(b) No valid reason has been shown for finding that it would be 
impractical to divide shipments between Java Pacific and PFEL, if in 
the future du Pont should require more than one sailing per month. We 




do not consider the shipper’s desire ”to hold a hammer over (the 

12 / 

carrier’s) head” — to be a valid reason. 

(c) The examiner did correct the Board’s error in taking official 

notice of service to the Philippines, by finding the correct number of 

sailings, foreign and American flag. In addition to adopting the examiner’ 

finding in this regard, we will modify our earlier report by substituting 

for the word ’’Philippines” appearing at line 20 on page 12, multilithed 

opinion, the words ’’far eastern ports”. 

Another matter in relation to our earlier report has been brought 

to our attention by Public Counsel. While the conference chairman in 

13 / 

the earlier proceeding indicated that transshipment — between ports 
is effected by conference carriers only in rare circumstances, it ap¬ 
pears that, since our earlier report the conference is of the view that 
any carrier serving both areas may absorb, without limit, the trans¬ 
portation costs of cargo originating in the northwest area and ship such 
cargo to and from San Francisco. Public Counsel urges that while the 
earlier report at p. 21 multilithed opinion, obviously intended to limit 
transshipment to emergency situations, the Board’s condemnation of 
unjustified equalization is presently being thwarted by transshipment. 

For this reason it is urged the earlier report should be clarified. 

While the record does not entirely bear out Public Counsel’s 
statement that the Board’s condemnation of unjustified equalization is 
presently being thwarted by transshipment, we feel that, since this 
situation may arise, it is advisable to point out that the diversion of cargo 
from a port through which it would normally move would be unjustly 

12 / Transcript p. *739^ 

13 / ’’The movement from the carriers’ dock or terminal at the first 
place of delivery of the cargo to the carriers’ dock or terminal, at 
which the vessel loads the cargo. It is exercised when carriers may 
be, for operating reasons or other reasons, don’t call at ports that 
they had originally scheduled to call, and cargo they may have received 
can then be brought to a subsequent port. ” (TR 971) (Page 27 Public 
Counsel brief dated March 27, 1956). 
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discriminatory and unfair between ports within the meaning of section 
15 of the act and detrimental to the commerce of the United States as 
contrary to the principles of section 8 of the Merchant Marine Act, 

1920, if accomplished! by transshipment to the same extent as if accom¬ 
plished by equalization. 

In consonance with the foregoing, we hereby adopt the examiner^s 
initial decision, as supplemented hereby and except as inconsistent 
herewith. We conclude: 

1. The practice of proper equalization under the tariff rules on 
explosives from du Poht, Washington, has been justified on the basis of 
an inadequacy of scheduled direct steamship service from Puget Sound 
to the Phillippines; and will continue to be justified until such time as 
direct ^proximately monthly sailings are provided. 

2. A regular direct service from Puget Sound to the Philippines 
with a frequency of approximately one sailing per month would be adequate 
to meet the normal needs of shippers of explosives from that area. 

3. In the event a shipper is unable to obtain space for a specific 
shipment of e^losives by a direct sailing of a conference member 
from a terminal through which such explosives would normally move 
at a date which will meet the needs of such shipper or his consignee, 
equalization willbe permitted on such shipment provided the shipper 
certifies to the Conference the need for space at such date and gives 
48 hours after the receipt of such certification for the Conference to 
name a conference carrier which will provide space on a direct sailing 
v^ich will meet the shipper’s need. 

4. PFEL’s equalization on explosives may have resulted in over¬ 
payments to du Pont, A separate proceeding will be commenced to 
determine whether the PFEL overpayments, if made, are in violation 
of the act. 

5. Our prior report is modified by elimination of the following 
language at page 18, multilithed opinion: 

”.although a greater frequency is required to 

meet shippers’ needs. PFEL admits, however, that non- 
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conference vessels are able to provide the necessary service 
from the Northwest... Further since it is admitted that there 
is no inadequacy of service to accommodate this cargo but merely 
an insufficient number of conference sailings, we conclude that 
the conference has not justified the prima facie discrimination 
against the Seattle area which is inherent in the practice of 
equalizing inland transportation costs of moving this cargo 
to San Francisco.*’ 

The earlier report is further modified by clarification of the passage 
relating to transshipment and by substitution of "far eastern" for 
"Philippines", as hereinbefore set out. 

No order will be entered at this time. The record will be held 
open for 30 days within which time we will expect Java Pacific to advise 
us whether it has adjusted its sailings to provide Blake Island in Puget 
Sound as its last call on direct sailings to tlie Philippines. 

An appropriate order will be entered at that time. 

Board Member Stakem did not take part in the decision. 

By the Board. 

/s/ [Illegible] 

Secretary 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 

PACIFIC FAR EAST LINE, INC. 

V. No. 12995 

UNITED STATES OF AMERICA AND 
FEDERAL MARITIME BOARD 

STIPULATION OF TRANSPACIFIC TRANSPORTATION CO. 

CORRESPONDENCE. 

Counsel for petitioner and respondents have agreed to print as 
part of the Joint ^pendix two letter from the Transpacific Transporta¬ 
tion Co. to the Federal Maritime Board, dated July 31 and August 7, 
1956, and one letter from the Federal Maritime Board to the Trans¬ 
pacific Transportation Co., dated August 2, 1956, without any prejudice 
to the right of petitioner to challenge whether such correspondence 
was lawfully part of the administrative record before Respondent Board 
and, as such,ms properly certified under 5 U.S.C. 1036 to this Court 
by Respondent Board. 

/s/ Clifford J. H3mning ♦ ♦ * 

' /s/ James K. Knudson * ♦ ♦ 

Attorneys for Petitioner 

i /s/ Daniel M. Friedman 

Department of Justice 

/s/ Edward Aptaker 

Chief, Regulation Branch 
Federal Maritime Board 


Attorneys for Respondents 
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TRANSPACIFIC TRANSPORTATION COMPANY 
Pacific Coast General Agents 

JAVA PACIFIC & HOEGH LINES 
351 California Street - San Francisco 4, California 

July 31, 1956 


AIR MAIL 

Federal Maritime Board 
Washington, D. C. 

Gentlemen: 

F. M. B. DOCKET No. 723 
City of Portland, Oregon, acting through its, the 
Commission of Public Docks and the Port of 
Seattle versus Pacific Westbound Conference et al. 


Reference is made to your findings and decisions dated July 12, 

1956 and served July 20, 1956 in connection with the further hearing 
in Docket 723 specifically relating to the handling of explosives at 
du Pont, Washington. 

As Pacific Coast General Agents for the Owners and Operators 
of the Java Pacific and Hoegh Lines we are authorized to declare to you 
that our monthly Express Service presently leaving Vancouver, British 
Columbia, as the last port of loading on this caost, will make calls at 
Blake Island in Puget Sound when explosive cargo is offered and in such 
cases Blake Island will in effect be the last loading port prior to pro¬ 
ceeding direct to Philippine Island ports of discharge. 

Yours very truly, 

TRANSPACIFIC TRANSPORTATION COMPANY 

For JAVA PACIFIC & HOEGH LINES as Agents 

By: (Sgd.) E!. . L. BARGONES 

E. L. Bargones, President 


ELB:ew 
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FEDERAL MARITIME BOARD 
WASHINGTON 25, D. C. 

A17-915/Docket 723:070 August 2, 1956 

AIRMAIL 

Transpacific Transportation Company, as Agents for 

Java Pacific & Hoegh Lines 

351 California Street 

San Francisco 4, California 

Gentlemen: 

It is noted from your letter of July 31, 1956, that the Java Pacific 
and Hoegh Lines monthly Express Service presently leaving Vancouver, 
British Columbia, as the last part of loading on the Pacific Coast will 
make calls at Blake Island in Puget Sound when explosive cargo is 
offered and in such cases Blake Island will in effect be the last loading 
port prior to proceeding direct to Philippine Island ports of discharge. 

In the absence of any expressed limitation it is assumed that the 
Java Pacific and Hoegh Lines will make calls at Blake Island for any 
quantity of e^qplosives. 

Your confirmation or correction of this assumption will be ap¬ 
preciated. 


Very truly yours, 

/s/L. TIBBOTT 
L. Tibbott 

Chief, Regulation Office 
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TRANSPACIFIC TRANSPORTATION COMPANY 
351 California Street - San Francisco 4, California 

AIR MAIL August?, 1956 


Mr. L. Tibbott 
Chief, Regulation Office 
Federal Maritime Board 
Washington, D. C. 

Your file No. Al7-15/Docket 723:070 


Dear Sir: 

Reference is made to your letter dated August 2nd under the above 
file number relating to shipments of explosives from Blake Island Puget 
Sound, direct to Philippine Island ports of discharge. 

Your assumption as expressed in the second paragraph of your 
letter is quite correct as the Java Pacific & Hoegh Lines held them¬ 
selves open to make calls at Blake Island for any quantity of e:q)losives. 

Yours very truly, 

TRANSPACIFIC TRANSPORTATION 

COMPANY 

By: s/ E. L. Bargones, 

President 


} 


ELB:ew 
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[Served September 17, 1956 
Federal Maritime Board] 


ORDER 

At a Session of the FEDERAL MARITIME BOARD, held at 
its office in Washington, D.C., on the 10th day of 
September A. D. 1956 


No. 723 

CITY OF PORTLAND, OREGON, ET AL., 

V. 

PACIFIC WESTBOUND CONFERENCE, ET AL. 


The Board having on July 20, 1956, served its Report on Further 
Hearing herein (which report is hereby referred to and made a part 
hereof), in which the record was held open for 30 days within v^ich time 
Java Pacific & Hoegh Lines was to advise the Board whether it has 
adjusted its sailings to'provide Blake Island in Puget Sound as its 
last call on direct sailings to the Philippines; and 

It appearing. That the practice of proper equalization under the 
tariff rules on explosives from du Pont, Washington, has been justified 
on the basis of an inadequacy of scheduled direct steamship service from 
Puget Sound to the Philippines, and that such practice will continue to 
be justified until such time as ^proximately monthly direct sailings 
are available; and 

It further appearing, That a regular direct service from Puget 
Sound to the Philippines with a frequency of approximately one sailing 
per month would be adequate to meet the normal needs of shippers of 
explosives from that area; and 

It further appearing. That on August 7, 1956, the Board was for¬ 
mally advised that Java Pacific & Hoegh Lines will make calls ap¬ 
proximately monthly at Blake Island v^en e:q)losive cargo, in any 
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quantity, is offered, and in such cases BLake Island will be the last 
loading port prior to proceeding directly to Philippine Island ports of 
discharge; 

It is ordered, That equalization on e^losives from du Pont, 
Washington, to Philippine ports is no longer justified; 

It is further ordered, That in the event a shipper is unable to 
obtain space for a specific shipment of exx^losives by a direct sailing 
from a terminal through which explosives would normally move at a 
date v^ich reasonably will meet the needs of such shipper or his con¬ 
signee, equalization shall be permitted on such shipment, Provided , 
that the shipper certifies to the Conference the need for space on such 
date and allows 48 hours after receipt of such certification for the 
Conference to name a conference carrier which will provide space on a 
direct sailing which reasonably will meet the shipper's need. 

By the Board. 

/s/ A. J. Williams 
Secretary 


(SEAL) 


At a Session of the Federal Maritime 

Board, held at Its office In Washington, Maritime Board] 

D. C., on the 13th day of opdfr 
N ovember A. D. 1956 

Upon consideration of the petition of Respondent, Pacific 
Far East Lines, Inc. for reconsideration of the Reports and Orders 


herein, and for oral argument on said petition, and upon consideration 
of the replies of Complainants and Public Counsel to said petition. 

It is ordered . That oral argument hereon be, and it is hereby, 
denied; and 

It is further ordered , That the petition be, and it is hereby, denied. 
By the Board. 


(SEAL) 


/s/ Geo. A. Viehmann 
Assistant Secretary 
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EXHIBIT NO. 64 

JAV. PACIFIC LINE INC. NEW YORK 
Inter-Office Correspondence 

! Date: November 23, 1955 

To: T. T. C. - San Francisco 

Subject: EXPLOSIVES ACCOUNT E. L DU PONT DE NEMOURS 


Gentlemen: 

We refer to your confidential weekly reports of November 4th 
and November 18th in v4iich you informed us about the various dis¬ 
cussions you have had with Mr. U. J. Cook and Mr. H. J. Poel with 
regard to shipments of explosives from du Pontes Tacoma plant to San 
Fernando, Manila and Jose Panganiban. 

In compliance with your request we made an appointment with 
Mr. J. F. Schwarz, Assistant Traffic Manager of du Pont, in order 
to offer this gentlemen full information regarding our service. 

This morning we had a most pleasant discussion with Mr. Schwarz 
during which it appeared that neither Mr. Cook or Mr. Poel had so 
far informed Mr. Schwarz about the various plans discussed with you 
in San Francisco. Mr. Schwarz, however, was fully aware of the fact 
that P. F. E., under the new arrangement, may not be in a position to 
continue to carry these explosive shipments and as such he appreciated 
our keen interest in assisting them, particularly vdien we stated that 
we were fully prepared to give them identical service as they have been 
given, for a number of years, by P. F. E. 

Mr. Schwarz indicated that, in addition to San Fernando, Manila 
and Jose Panganiban they also ship explosives to Cebu, Surigao and 
Pambaham, shipments for the latter two ports to move via Manila. 

As regards shipments account Hercules Powder, originating from 
Bacchus, Utah, Mr. Schwarz doubted whether the du Pont management 
would agree to this cargo moving through the du Pont plant in Tacoma. 
We understood that there is a possibility that this cargo may be routed 
via Blake Island, also near Tacoma. 
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You will appreciate that, under the circumstances, we could not 
go into too many details, particularly since Mr. Schwarz expected to 
get the complete information on Mr. Poel’s West Coast trip after the 
latter gentlemen’s return to Wilmington, later this week. We did get 
the definite impression that we will get first crack on this business 
unless P. F. E. can come up with a solution whereby they continue 
to take care of du Pont shipments. 

You may rest assured that we will keep in touch with du Pont 
here and as soon as any further information becomes available we 
will revert. 

Yours very truly, 

FOR JAVA PACIFIC & HOEGH LINES 

JAVA PACIFIC LINE, INC. 

General Agents 
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629 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

Room 1152, Appraisers Building, 

630 Sansome Street, 

! San Francisco, California. 

Wednesday, February 29, 1956. 

The above-entitled matter came on for further hearing, pursuant 
to notice, at 10:00 o’clock a.m., before G.O. Basham, Presiding Ex¬ 
aminer. 


APPEARANCES: 

EDWARD G. DOBRIN, 

JOHN HAYS and 
ODELL KOMINERS, 


ALLAN E: CHARLES, 


LEROY F. FULLER, 


Central Building, Seattle, Washington, 
appearing for Complainant. 

465 California Street, San Fran¬ 
cisco, California; 

Tower Building, Washington 5, D. C., 
appearing for Pacific Far East Line, 
Respondents. 

311 California Street, San Francisco, 
4, California, appearing for Pacific 
Westbound Conference, Respondents. 

Federal Maritime Board, Washing¬ 
ton, D. C., appearing for Public 
Counsel, Federal Maritime Board. 


634 U. J. COOK, 

a witness called by and on behalf of the Respondents, Pacific Far East 
Lines, being first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. KOMINERS: 


Q. Would you please state your name, sir? A. U.J. Cook. 

Q. What is your business? A. I am manager of the export office, 
DuPont Company, Wilmington, Delaware, San Francisco E3q)ort Office. 

Q. You maintain your office in San Francisco? A. Yes. 

Q. How long have you been with the DuPont Company? A. Thirty 
years. 

Q. What is the business of the DuPont Company? A. Would you 
state that again, please? 
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635 Q. What is the business of the DuPont Company? A. The Du¬ 
Pont Company is engaged in the manufacture and sale of chemical pro¬ 
ducts. 

Q. Where is the principal office of the DuPont Company located? 

A. Wilmington, Delaware. 

Q. Have you been specifically authorized to appear in this pro¬ 
ceeding? A. I have. 

Q. Does the explosives department of the DuPont Company ship 
any cargo from Pacific Coast ports to trans-Pacific destinations? A. 

We do; it does. 

Q. I would like you to understand, sir, that all my questions, 
until I otherwise phrase them, will refer to the explosives department 
of the DuPont Company, and not to any other cargo that DuPont may ship. 
To what countries in the trans-Pacific area does DuPont make shipments 
from the Pacific Coast? A. The chief source is the Philippines. We 
have itinerant business in some other countries over there which we ob¬ 
tain occasionally by bidding. 

Q. What commodities do you ship? A. Explosive products. 

Q. Can you tell me what their trade names are; not the trade names 

636 but the commodity? A. The high e3q)losives are called ^*d 3 mamites, 
and the accessories which go along with them, such as caps, and electric 
blasting caps, fuse, detonating fuses and certain other devices used to 
detonate these commodities, such as blasting machines, wire; that just 
about covers it. 

Then we have what are called blastin^j agents, which are not clas¬ 
sified as explosives, and our patented trade name for that commodity 
is nitramon. 

Q. Considering your total traffic from the Pacific Coast to these 
trans-Pacific areas as being 100%, what percentage would you say is 
represented by what you term ^^explosives’’? A. Well, approximately 
90%. 

Q. Are nitramons’’explosives”? A. They are not classified as 
explosives. 
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Q. Do they normally move In the same lots with your explosives? 

A. Well, we may occasionally ship them separately, but normally we 
just ship them all together. 

Q. From what plants does DuPont ship its trans-Pacific cargo to 
shlpside for movement from the Pacific Coast? A. Our DuPont Works 
at DuPont, Washington. 

# # :(e # 4e 4c 4c 

638 Q. Do you have competitors in the manufacture and sale of e^^lo- 
sives in these areas? A. We have lots of competitors, American and 
foreign. 

Q. What is the principal destination port in the Philippines for your 
e^losive products? A. Well, the principal destination port, I assume, 
would be Manila. The base rates are based on Manila. However, ob¬ 
viously, substantial quantities go to other ports. 

Q. Without regard to the ports at which the cargo is discharged, 
do you know what area in the Philippines consumes the principal amount 
of your explosives? A. The largest consuming areas is served by the 
Port of San Fernando. 

Q. Can you tell me, sir, how your 1955 volume of this tjTpe of cargo 
to the Philippines compares with the volume you shipped in 1954 and 1953? 
A. Well, it is substantially larger; probably 20%. 

Q. Can you tell me, sir, how your anticipated volume for 1956 
compares with your actual volume for 1955? A. We have forecast sub¬ 
stantially the same volume of sales for 1956 as we made in 1955. 

4c 4c 4c 4c 4c 4c 4c 

639 Q. Where is DuPont, Washington located? A. It is located near 
the southern end of Puget Sound. 

Q. Is it on the water ? A. Yes. 

Q. For the movement of your cargoes from DuPont, Washington to 
the Philippines, and any other trans-Pacific areas, do you require regular 
scheduled service? A. We have to have regular scheduled service, yes. 

Q. Can you use tramps? A. We couldn’t. 

Q. What frequency of service do you require in order to meet your 
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trans-Pacific transportation requirements? A. Our e3q)erience indi¬ 
cates that we should have at least two sailings a month, although we 
sometimes require three. 

Q. Do you need two sailings a month to the Philippines? A. Yes. 

Q. Do you mean by that, sir, that every month, year in and year 
out, you are going to make two shipments? A. No; we may go for a month 
or two without making any shipments, but when we want to make them 
we want to make them. 

4: ate ♦ ate * ste # 

640 Q. Can you tell me, sir, whether in the future you expect that 
you will need service to the same range of ports in the Philippines as 
you have obtained service in the past? A. We expect not only to need 
service to the ports which are now on this, list, we hope to be making sub¬ 
stantial shipments to other ports. 

a|c a(t :*c ♦ ♦ ♦ 

641 Q. What is your opinion, sir, as to the quality of the service that 
PFE has rendered to DuPont Company for handling its e3q)losives? 

ak a(c ;4c a4e a|c 4e sfe 

THE WITNESS: The service of the Pacific Far East Lines to the 
DuPont Company has been very satisfactory. 

BY MR. KOMINERS: 

Q. Does PFEL use any special equipment to handle DuPont explo¬ 
sive cargo? A. PFEL have developed what we term ^’portable magazines'* 
for handling explosive cargoes. 

Q. Can you tell me whether there are any advantages to the Du¬ 
Pont Company in the use of these portable magazines? A. From our 
point of view they improved tremendously the factor of safety and hand¬ 
ling and also conduce towards their arriving at port of destination in un¬ 
damaged condition. 

Q. Is safety in handling important to the DuPont Company? A. 
Naturally, very important. 

642 Q. Is arrival of cargo at destination in good condition important 
to the DuPont Company? A. It is not only important to the DuPont 


30 


Company, it is certainly of critical importance to the people who want 
to use the stuff. 

Q. Does the DuPont Company wish to discontinue the use of these 
portable magazines for the handling of these explosives? A. No; we 
do not. 

Q. Does the DuPont Company have competitors in the San Fran¬ 
cisco Bay area in the sale of e^losives in the Philippine Islands? A. 
There are three competitive companies operating plants in the San Fran¬ 
cisco Bay region. 

Q. Do these companies seek to sell their products in the Philip¬ 
pine Islands? A. At least two of them have, and do. 

Q. Do you have any competitors in countries other than the United 
States? A. Well, fortunately, the service we have been able to render 
in the Philippines, we don’t have any foreign competition in the Philippines 
at this moment. We certainly have foreign competition swarming all 
over us in Korea and in other areas. 

Q. Is there potential foreign competition for the sale of explosives 
643 in the Philippines? A. We have been very much concerned, of 
course, about the threat of foreign competition in the Philippines, par¬ 
ticularly in view of the fact that the Japanese are buying from the Philip¬ 
pine producers a high percentage of the iron ore which is produced in the 
country, and substantial quantities of copper concentrates. 

Q. Do the Japanese manufacture and export explosives? A. They 
do. 

Q. Do they compete with you in areas other than the Philippines 
at the present time? A. Yes; they do. 

Q. Do you have any opinion, sir, as to whether the transportation 
service which you now have and use is of importance to you in heading 
off the potential competition of the Japanese in the Philippines? A. 
Satisfactory transportation service is vital in meeting competition any¬ 
where, whether it is Japanese, British, German, or what not. If you 
can’t get the stuff there you can’t sell it. 

Q. In your opinion, sir, will the DuPont Company be affected if it 
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cannot continue to ship its e35)losives through San Francisco with equali¬ 
zation being practiced on such shipments? A. Well, we are certainly 
going to be affected. We are going to be affected adversely. We are 

644 going to be made—I won’t use the word ’’non-competitive" but we 
will be made less competitive. We will be forced to market our materi¬ 
als at a substantial cost disadvantage. We are going to have to bring 

a certain percentage of these materials to San Francisco to ship, and 
we will be penalized both by lack of service and by increased costs. 

Q. Will there be any effect, in your opinion, sir, on your Du¬ 
Pont plant if you should lose any portion of your export market? By 
"DuPont plant” I mean the plant at DuPont, Washington. A. I under¬ 
stand you are speaking of the DuPont Works, yes. 

Q. What effect will there be? A. The DuPont Works has been 
a sort of a marginal operation for a long time, and their existence is 
largely dependent upon our maintaining a certain substantial volume of 
business in the export market. If we are forced out of the eiqpOTt mar¬ 
ket, it seems quite likely that the DuPont plant will be closed down. 

Q. Do you wish to continue to use the services of the Pacific Far 
East Line? A. Yes. 

Q. To carry explosives to the Philippines? A. Yes. 

645 Q. Can you tell me, sir, why you want to continue to use that ser¬ 
vice? A. Well, most of the points, I think, have already been covered, 
but to perhaps reiterate, the service has been satisfactory. It has been 
frequent enough. The Pacific Far East Lines have effected deliveries 
when we wanted them and where we wanted them. It is one of those 
things that has operated painlessly. We don’t have to go out to do a 

job th4*t somebody else should be doing for us. Our job is to sell this 
stuff and not worry about getting it delivered. We just don’t want to be 
bothered by these extra curricular details. Ours is a sales office and 
not a traffic office. 

Q. Can you tell me, sir, whether you have asked the American 
Mail Line to carry your cargo to the Philippines? A. I have talked to 
them a couple times. The last time, on February 3, I think, I made a 
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note here that it was at four o* clock in the afternoon, or something like 
that. Anyway, the answer is yes. 

Q. What response did you get to that inquiry? A. * That they were 
not in position to render us any service. 

Q. Did they tell you why? A. Of course, their ships first go to 
other ports; I believe Yokohama and Kobe—I am not conversant with 
their schedule—and of course they can’t go into these ports with the 

646 explosives aboard. They must be taken off ships, set on lighters 
and picked up on their way out. They just didn’t want to go to that trouble. 

MR. KOMINERS: I have no further questions. 

CROSS EXAMINATION 
BY MR. DOBRIN: 

Q. Mr. Cook, have you made inquiry of any other line besides the 
American Mail Line with reference to handling your shipments of explo¬ 
sives from DuPont? A. I have talked to the Java Pacific people once or 
twice. 

Q. When did you,do that? A. I guess actually on November 3, as 
I recall. 

Q. And who were the ones you talked to at Java Pacific? A. I 
talked to Mr. Bardones. 

Q. And what was, the nature of your discussion with Mr. Bardones? 
A. The nature of our discussion was general. I simply wanted to know 
if there was a service available that we could use in case we had to use it. 

Q. What advice did you receive from Mr. Bardones? A. Mr. 
Bardones thought he could handle our material for us, yes. 

Q. Did he explain what their service was? A. Well, he said they 

647 had one ship a month. That is the only explanation they had. 

Q. Did you express any views to him as to whether or not you 

would use their service? A. Just exactly what do you mean? 

Q. I mean just exactly what I asked you. Did you express any 
views to him that you would be able to use their service? A. To tell 
you the honest truth, I don’t know just exactly—our conversation was 
never very conclusive, and it was—there were certain things that we 
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never did get around to determining. In the first place, how much 
tonnage would be required for them to come down to Puget Sound to pick 
up our materials. 

Q. You didnH progress that far? A. Well, it was sort of an 
exploratory conversation. We didn’t go down to facts and figures. I 
don’t know just exactly—I don’t remember exactly viiat was said. I 
may have expressed the opinion that it would be conceivably possible 
for us to get along with with a one-a-month service, if that is the answer 
you are driving for. 

Q. I wasn’t there; I am merely asking you. A. I gather you 
talked to Mr. Bardones and tendered this question. 

Q. I asked you whether you talked to someone else and you told 
648 me you had. I wanted to find out what the talk was about, that is 

all. A. That is about what it was about. 

Q. Is there any reason why you can’t use their service? A. I 
have here before me a list of our shipments made in the year 1955, 
and on some months we had two shipments and some months we had 
three, and some months we had one. 

Q. My question was—A. Yes; I understand your question quite 
well. We have concluded, after going into this thing rather thoroughly, 
in the past three or four months—you can understand that v^en these 
conversations were first had with Mr. Bargones, we were confronted 
with a situation that we never thought would develop in the first place, 
and it was a tentative e:?q)loration, and I was talking without facts and 
figures in front of me, and it was my feeling at the time maybe we 
could get along with monthly sailings. 

Since that time I have discussed this thing with our people in 
the Philippines, and we have gone over our records here and we have 
concluded that we can’t operate and be competitive with one sailing a 
month. That is the story in a nutshell. I have letters right here from 
our people in the Phillippines saying they have to have at least two 
sailings a month available, and I didn’t solicit that for that reason. 
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Q. Is there any reason you coaldn*t use the one sailing per 
649 month of the Java Pacific Line and use Pacific Far East Line for 

those sailings that aren’t available as frequently as you say you want 
them? A. You mean is there any reason why we can’t ship some on Nava 
Pacific and some on Pacific Far East when the Java Pacific service 
isn’t adequate? I suppose we could, as far as that is concerned. The 
answer to that, I suppose, is yes, we could. 

EXAMINER BASHAM: Does that mean on Pacific Far East under 
the equalization principle ? 

THE WITNESS: We don’t want to ship stuff down here at con¬ 
siderable expense if we can avoid it. If Pacific Far East is permitted 
to equalize, naturally, you wouldn’t want to continue to ship our stuH 
down here just as we have in the past. 

BY MR. DOBRIN: 

Q. My question, however was—and I am not certain whether 
you answered it—is there any reason v^y you could not use the service 
of Java Pacific from the Northwest direct to the Philippines, once a 
month service, and if you need any additional service over and beyond 
that, use the service available out of San Francisco? A. At our e:q)ense 
or on equalization? 

Q. I am not asking one way or the other. I am talking about 

service now. A. Well, I suppose if we wanted to spend our money we 
650 

could use Pacific Far East service out of San Francisco or use some¬ 
body’s service out of New York City, if you want to go to the expense 
of shipping our stuff here and there to get it on ships. 

Q. By the way, do you ship any explosives out of the San Fransisco 

area via any other line other than PFEL? A. Grace Line. 

♦ ♦ ♦ ♦ * ♦ 

662 Q. Is your testimony relative to the required sailings v^ich you 

say your company requires to the Philippines based on the number of 
shipments which you made in 1955 and prior years? Is that how you get 
at it? A. Well, yes, just looking back over our records here, the 
number of boats we require in some months. 
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Q. So I take it on that basis, in the month of November, you 
figure that you needed a sailing for that one ton; is that the idea? 

663 A. Well, its like this; We are told vdien to ship this stuff and 
we ship it v^enever the customers want it. 

Q. And whenever there is a vessel available ? A. And v^enever 
there is a vessel available, and obviously, the more vessels available 
the more satisfactorily we can meet the requests of the people down 
there. 

Q. That is normal in all transportation, is it not? A. That is 

right. 

Q. If you had 100 times as much service, why, that would be 
even better than what you have now? A. That is right. We can’t 
always ship these things when we want to. We have a situation right 
now as a case in point. A company wants some dynamite but can’t get 
the letter of credit made up, and this h^pens frequently. The Philip¬ 
pine National Bank will not make the funds available. Well, they need 
the stuff. 

Q. There are all kinds of problems to manufacturing e^losives 
and selling them ? A. That is right, and there are so many restrictions 
placed around them that it is very difficult to handle them satisfactorily. 
You have the service set up and you don’t like it to be tampered with, 
and the farther you get away from home the more difficult it is to 
establish and maintain the service. . 

Q. You made some mention of the fact that the carrier that you 

664 are presently using usejs portable magazines. Just describe 

that device to me, please? A. I haven’t seen the magazines physically. 
I have seen pictures and drawings of them, but the general idea is 
that the materials are placed in these magazines at some point—it 
could be at our plant—although right now it isn’t. They are placed 
in these magazines when the materials are—the capacity of these maga¬ 
zines as they are now being used, I understand, is roughly eight or 
nine tons. 
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Q. But I don’t care for the detailed description of them, but so 
I can understand, do they look like ? A. It is a box; simply a box 
into ^ich these materials can be put. The box is closed up and then 
it is handled by a crane. 

Q. It is a container, in other words ? A. A large box container, 

yes. 

Q. Does it have shelves or spaces in it or is it just an open box? 

A. The stuff is just stacked in there. 

Q. What size is this portable magazine? A. I can’t tell you 
what the dimensions are. 

Q. Roughly? A. It would have to be large enough, let’s say, 
to contain some four or five hundred cubic feet. 

Q. Who owns these portable magazines ? A. As far as I know, 

665 the Pacific Far East Lines. 

Q. Do you know that you don’t? A. We don’t. 

Q. How do these explosives move from DuPont to San Francisco? 
A. We move them by truck or by rail. 

Q. Do they move in a portable magazine? A. We haven’t got 
around to putting them into portable magazines. It is a point under 
discussion now. 

Q. They move the distance from DuPont to San Francisco in a 
truck over the road or in a railroad car without being placed in a portable 
magazine? A. That is right. 

Q. When do they get into the portable magazine ? A. When the 
material is being loaded onto the barges, the portable magazines are 
set on the barges and the material is put into the magazines on the 
barge. 

670 Q. Will you explain to me in what way the fact that cargo is 

equalized by PFEL, in your opinion, is valuable to you in heading 
off potential competition from the Japanese ? A. Am I to understand 
the question you are asking me, how you figure that equalization will 
help us to head off defensive competition from the Japanese ? 
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671 


Q. Yes; continued equalization by Pacific Far East Lines. I 
am speaking now of this explosive service to the Philppines only. 

I understood you to testify to that and I want to find out why that 

was. 

A. Well, I think I made the statement that the satisfactory service 
for the price was certainly essential to us to maintain our position in 
these markets to meet the competition not only of the Japanese but 
of the other American operators here on San Francisco Bay, and to 
answer your question, we expect the continuance of equalization to 
make available to us a delivery service v^iich will keep our people, 
our customers down there happy and will permit us to deliver the 
service at a price that will at least help us to meet competition. 

Q. Would you be able to do that if you ship by a line that could 
handle your shipments direct from DuPont or from the Northwest without 

shipping them here to San Francisco and then to the extent that 
you had any emergency deliveries that you used other service available 
to you out of San Francisco ? A. Well, all we need, or what we need 

I 

is exactly what I stated a moment ago, a satisfactory service at a 
price. If we can get that service out of the Northwest, that is just 
fine and dandy, or if we can get it out of San Francisco at a price 
which will permit us to remain competitive, that is okay with us. 

Q. Well, do you consider that you are shipping out of San Fran¬ 
cisco at a cheaper price than you could out of the Northwest? A. No; 
same deal. 

Q. Well, v^at would the difference be then ? A. The difference 
would be adequate service, and I am just sa 3 ring that if anybody offered 
service that we considered adequate out of the Northwest, we would be 
perfectly happy, if they would provide us with it. We couldn’t take 
any other position. 

Q. Mr. Cook, I inquired concerning every month in the year 1955 
in v^ich, as far as I gather from this proposed Exhibit No. 54, that 
you had more than one shipment in a month, and I wish you would tell 
me, based upon 1955, why you say you need more than one shipment. 
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one vessel a month to the Philippines. A. I am not sa 3 ^ng we need 

672 more than one vessel a month. 1 am saying that our customers 
require more than one vessel a month, and they are the ones who tell 
us when to ship. We require more than one shipment a month to make 
ourselves competitive with the people who have a more adequate service, 
a more frequent service. We want to have just as good a service as 
our competitors, that is all; no better and no worse. 

Q. Are you referring to your competition in San Francisco Bay? 
A. I am referring to the Atlas Powder Company, Hercules Powder 
Company and any of the other American powder companies ^o are 
competing with us who have access to Columbia, because they are in 
the same sh^e we are, but the Atlas Powder Company and Hercules 
Powder Company, who are big competitors here in the United States, 
and certainly here on the Pacific Coast, are sitting here with a more 

adequate existing service than we would have and all we want— 

♦ ♦♦♦♦♦ 

Q. Mr. Cook, are you acquainted with the volume of tonnage re¬ 
quired for direct discharge at any of the ports in the Philippines outside 
of Manila? A. Am I conversant with the volume required to— 

673 Q. Call at one of the outports, directly? A. As far as I know, 
there is no stated tonnage required. If somebody intends to go into 
business with us and handle ours we expect them to take the good with 
the bad, and if it isn’t!profitable to handle that way, it isn’t worth 
bothering with. We can’t afford to give somebody a gravy train one 
trip and then worry about getting the rest of it down there and getting 
it delivered. 

A lot of people, I might add, would be very happy if we would 
store up 500 ton cargoes for them and let them take it down to Manila 

and drop it off in somebody’s lap. We can’t live on that kind of service. 

♦ ♦♦♦♦♦ 

688 Q. Mr. Cook, do you recall that you prepared and signed an 
affidavit ^lich was presented in the United States Court of Appeals in 
Washington? A. Yes, sir; I recall that. 
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♦ ♦♦♦♦♦ 

689 Q. That statement in effect says that if Pacific Far East Lines 
has to cease equalization, that DuPont Company will be forced to make 
arrangements with other carriers, and that inasmuch as the shipping 
of explosives requires exact procedures, that any arrangements you 
made to ship by another line would probal^ly be permanent, would require 
permanent arrangements. A. Well, they are long-range commitments, 
or something to that effect. 

Q. And that if you made such arrangements it would be unlikely that 
you would then later return to use of Pacific Far East Line service; is 
that correct, the general gist of your statement? A. Yes; that is 
690 almost exactly what 1 said in here. 

Q. I would like to ask you, when you referred to the use of other 
service in long-term commitments and the fact that you would probably 
not later return to PFE service, what other service did you have in 
mind and what steps had you taken to investigate this other service ? 

A. We have examined various possibilities of maintaining a satisfactory 
service, and truthfully, we don^t know exactly what we would do. 

I might go a little bit further to try to put a little sense into what 
I just said. Before the latest World War, I will say, we had a long¬ 
term contract with the Philippine carrier who handled our materials in 
the Philippines. It might be necessary for us to effect such an arrange¬ 
ment, or even it might be—see, I am talking about something I don’t 
know much about. It might even be necessary for us to create a ser¬ 
vice of our own if we can’t get somebody else to do the job for us. We 
don’t want to. We aren’t interested in the shipping business, but if 
we are forced to, it might be necessary. 

Q. Was it in this connection that you talked with the representative 
of the Java Pacific Line? A. Well, naturjilly, when this thing began 
to develop, this conversation about the discontinuing of equalization, it 
obviously made us a little bit restless and we were interested to know 
691 what, if any, service was available which we could use in case 
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this service we now have is taken away from us. 

Q. Did Java Pacific Line indicate to you that they could arrange 
to carry your dynamite from the Seattle area direct to the Philippines ? 

A. Tes; they advised me they had one sailing a month and to come down 
to Puget Sound and pick our stuff up. 

Q. With the exception of your statement that PFE has given you 
good frequent service which you need, do you know of any reason ^y 
the Java Pacific Line could not give you as good service? A. Well, 

I will have to say that I don*t know anything about the Java Pacific Line. 

I personally have had no experience with the Java Pacific Line. I 
assume that their monthly service would be dependable. 

Q. And you know of no reason v^y, with that frequency, the 
carriers wouldn’t be satisfactory? A. I have tried to make it perfectly 
clear that we feel that a monthly frequency is not satisfactory. 

Q. And I am sa 3 dng exclusive of the frequency. A. Yes; no. 

I have no knowledge whether their service would or would not be satis¬ 
factory. 

EXAMINER BASHAM: May I ask you this ? If Java Pacific picked 
it up, Trfiere would they load it, at Blake Island or DuPont? 

692 THE WITNESS: I understand there is a restriction by the Pacific 
Westbound Conference vdiich prohibits the vessel calling ph 3 rsically at 
our v^arf unless 500 tons are available. Therefore, we would probably 
have to go out to Blake Island. 

EXAMINER BASHAM: How does it get to Blake Island? 

THE WITNESS: It would have to be barged out there. We have 
our own motor launch up there and crew, and we charter barges, hire 
one, take it out there with their own crew. 

BY MR. FULLER: 

Q. Have you ever shipped d 3 mamite from your DuPont, Washington 
plant through Puget Sound to areas other than the Philippines; do you 
ship to Europe or elseirfiere ? A. I am reasonably sure we have never 
shipped anything to Europe. We occasionally make shipments to the 
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Hawaiian Islands out of Puget Sound when such service can be arranged. 

Q. What line do you use when you make those shipments? A. The 
Matson Line. 

Q. And is there service on the carriage of those—is that service 
satisfactory? A. Well, unfortunately they have not been able to provide 
us with service out of Puget Sound and w^ have had to bring our materials, 
for the most part, to San Francisco at our own e:q)ense to ship the 
stuff oyer to the Islands, and it is a very touch competitive situation. 
Other than that we have been able to get our stuff over there. 

693 Q. Other than Hawaii, are there ai^y other areas you have shipped 
djmamite out of Puget Sound? A. You are speaking now of a physical 
loading in Puget Sound ? 

Q. Yes; which would be similar to what you would have to do if 
they shipped, if they had to ship from Puget Sound? A. Yes; we effect 
shipment out of this office to Latin America, but those shipments have 
to be brought to San Francisco. 

Q. You have mentioned long-term arrangements, long-term 
contracts for the carriage of dynamite in connection with the Philippine 
Line, prior to the war and long-term arrsmgements since the war, 
particularly if equalization were not permitted with PFE that you would 
have to make a long-term agreement with some other service. 

Do you have a form of contract or agreement for this carriage 
with PFE now? A. No, certainly not, to my knowledge. Put it this 
way: If there were such a contract I would probably be aware of it, but 
not necessarily aware of it. It would be something that would be con¬ 
summated between the Pacific Far East Line and our traffic department 
and I wouldn't necessarily know anything about it. 

Q. Would there be any reason v^y, in working with another carrier 
from the Northwest, you would have to work under any different t 37 pe 
of arrangement than you do with PFE, that you know of ? A. As far as 

694 I know, working with another carrier v^o was a conference 
member, for instance, I don't know that we would have to effect any 
other arrangements than the arrangements now in existence with PFEL. 
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Q. Did you approach American Mail Line at all? I think you 
mentioned that you did. A. 1 called their local office twice. I talked 
to Mr. Kowalsky—I believe that was his name—on February 3 this 
year. That was the second time I talked to him. I talked to him some 
months before that, and he advised me that they were not in position to 
consider handling our 'materials to the Philippines because there were 
too many interim ports. 

♦ ♦ ♦ ♦ * ♦ 

697 Q. When you make arrangements to ship to a particular consignee 
who has placed anorder, do you attempt to ship to the ultimate desti- 
nation, the out-port, by a certain date ? 

For instance, if you got a call for a shipment, 50 tons to Cebu, 
do you work out an arrangement where you reach Cebu at a certain time? 
A. When we receive these orders, they know that they can’t say they 
want it Saturday, January 17, for instance, because that is impossible 
to arrange, but they will say to us, ”We would like this in late March; 

698 we would like it in early April, or mid-April, or late April, ” 
or something like that, and that is about as specific as they can make 
it. Usually they specify ^proximately a two-week period in which they 
would like the stuff delivered. 

♦ ♦♦♦♦♦ 

703 Q. You have stated that the receivers of these shipments required 
two sailings a month, i Has any one shipper informed you that they need 

that frequency of service? A. No one shipper would need that fre- 

704 

quency of service. We don’t have one shipper. We got maybe 25, or 
I don’t know how many entities there are down there, but how are you 
going to coordinate them? You can’t. They want the stuff when they 
want it, whether it is a box of caps or fifty tons of dynamite. 

THE WITNESS:! It is unlikely that any receiver would want two 
or more shipments a month, and it is unlikely that they would even want 
two shipments. I am speaking of any individual receiver. 

♦ # 4c * * « 
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705 A. I will try to make that point very clear. We are represented 
in the Philippines by the Macondray Company who, in effect, are our 
salesmen down there. At the same time,i the Macondray Company carry 
for themselves substantial stocks for res;ale. The Macondray Company 
have been very urgent in their request for more frequent sailings than 
one sailing a month, and I say I had an unsolicited letter from the manager 
down there v^o was making quite a point of this. I had never discussed 

it, never bothered him with any correspondence about this hassle over 
equalization, but he learned about it, of course, talking to people down 
there in the Islands, and wrote me a couple letters about it. One came 
in just two or three days ago. They made quite a point of this, that 
they had to have a service of not less than two— 

MR. DOBRIN: Just a moment; 1 object. This seems to me here 
to be hearsay of the rankest order. 

MR. KOMINERS: It was developed on your examination. 

MR. DOBRIN; I am not developing it, and object to it. 

MR. KOMINERS: You developed the same thing. 

MR. DOBRIN: I didn't ask him any such thing. 

EXAMINER BASHAM; Objection overruled. 

MR. DOBRIN: I would like to ask that he produce the letter. That 

706 is the best evidence. 

EXAMINER BASHAM: Have you got the letter? 

THE WITNESS: I will be glad to produce the letter. I may have 
a copy of it right here I can produce now. I don't know whether I 
brought it along or not. 

709 Q. * ♦ ♦ 

Supposing a carrier could give you twelve sailings a year from 
Puget Sound and could arrange to serve the outports to the same extent 

710 PFE has done, except for the frequency, do you feel you would 
actually lose business through shipping only once a month that way? 

A. I would like to make our position as clear as possible. We feel 
that any discrimination in service against us as compared to our com- 
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petitors will be Inimical in our interests and may result in our losing 
business. 

Q. Have you had any—excuse me, did you have something more 
to add? A. I think that is all. 

Q. Have you had any direct indication from a consignee or from 
your agent in the Philippines specifically that you would lose some of 
this business, that they absolutely require the frequency of service 
you say you now get through Pacific Far East? 

ME. DOBRIN: Just a moment. I object to that question. It 
seems to me that is direct hearsay. I don't know how we could cross- 
examine on that question, as to vdiat someone in the Philippines thinks. 
The witness ought to testify to what he knows. 

EXAMINER BASHAM: Objection overruled. 

MR. FULLER: Will you read the question to Mr. Cook, please? 

(Question read.) 

THE WITNESS: I think I mentioned this forenoon that we had a 
711 letter from the Macondray Company down there stating that 

they felt— 

MR. DOBRIN: Again, if I may, I dislike interrupting, but it 
seems to me that when a witness is sitting on the stand to testify about 
a letter he has in his possession, obviously the letter is the best evi¬ 
dence even if it is admissible. I object to the witness telling us his 
notion as to what is in the letter. 

EXAMINER BASHAM: Have you got the letter? 

MR. KOMINERS: We are having it photostated. We had to send 
back for it. 

EXAMINER BASHAM: Objection overruled. You can check his 
testimony with the letter when it comes in. 

THE WITNESS: Well, the statement in this letter is to the effect 
that our representative down there feels that a more frequent service 
than a monthly service is required, and if such a service is not available 
to us, our competitors will have a definite advantage over us in being 
able to offer a more frequent service. 
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BY MR. FULLER: 
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Q. Do you know of any specific reasson why receivers of d 3 mamite 
would prefer to have two or three deliveries of, say, 100 tons a month 
rather than one delivery of 300 tons a month? 

Q. By that I mean, have you been informed of any specific 
reasons v^y the frequency of service is so necessary other than the 
consignee’s normal desire to get frequency in small shipments coming 
in as he would like them? A. I am kind of confused trying to get these 

things answered properly. 

♦ ♦ ♦ ♦ ♦ 

THE WITNESS: I think I attempted to point out this forenoon, this 
frequency is not a desire of any one particular customer. There are 
a number of e:q)losive consuming entities in the Philippines; just how 
many I couldn’t tell you. There must be several dozen of them al¬ 
together, and it is no more—well, it is well-nigh impossible to coordinate 
their requirements and have them all come congruent at any one time, 
and these people are scattered over a substantial area, from north, 
south, east and west across the archipelago, and the desires of one 
may have absolutely no connection with the other, and vdien they 
want the stuff they want it. They don’t want to have to wait an in¬ 
ordinate length of time. It might force them to close down their opera¬ 
tions. 

You might say, why don’t they carry larger stocks. Well, there 
are two reasons, obviously, why they don’t want to carry larger stocks. 
There is one reason why they don’t want to and one reason why they 
can’t. The reason why they can’t is the Philippine Constabulary limits 
the amount of explosives they can store, and the second is quite ob¬ 
viously, they don’t want to tie up any more money in inventories than 
is absolutely required. 
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717 Q. Taking the 13 shipments Ti^ich we discussed before, and ex¬ 

cluding the one ton shipments, the month of November as an example, 
has only two shipments; the month of September has only two, and the 
month of February retains two; the month of June had two shipments. 

Would you say again, as you have before, that if you had been 
required to arrange these shipments in twelve monthly sailings rather 
than these 13 that it would have been a substantial detriment to your 
competitive situation? i A. If our competitors could have shipped twice 
a month and we can only ship once a month, we might get by with the 
thing once and maybe twice, but eventually they are going to get tired 
of waiting for the DuPont Company and they will buy from someone ^o 
718 can get it there. 

* ite # 4c # # 

721 Q. Well, am I incorrect in my recollection that you testified 
that you ship out of DuPont via San Francisco and the Grace Line to 
the West Coast of South America? A. We do occasionally, yes. 

Q. And does that move under equalization? A. Tes. 

Q. You say it does? A. It does. 

Q. And do you know v^at tariff it moves on equalization ? Do 
you know an 3 rthing about that? A. Well, I am not too conversant with 
the tariffs. Actually there are three conferences involved. There is 
the Central American conference, Panama Conference, and the West 
Coast of South America Conference, and I am not too conversant with 
those situations. 

722 Q. Well, are you certain of your answer that you received an 
equalization? A. Tes; that went into effect a few months ago. 

Q. This is to South America? A. Yes; to South and Central 
America. 

Q. And that is via the Grace Line? A. Yes. 

# * 

723 Q. As I understand it—you correct me if I am wrong—I gather 
that it is your position that equalization should be maintained in order 
to make your company competitive with your company’s competitors 
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in San Francisco; is that your position ? A. I think that is correct. 

Q. And that is the basis upon which you assert that equalization 

should be continued? A. That is right. 

* 

739 REDIRECT EXAMINATION 

BY MR. KOMINERS: 

Q. Mr. Cook, I believe Mr. Dobrin suggested you might ship 
part of your traffic by one line out of the Northwest and the balance 
of it by PFE out of San Francisco. Do you want to do that? A. The 
attitude I take in regard to splitting up this business is simply this, 
and it is purely a selfish situation, a coldblooded business proposition, 
purely to split it up ten ways, maybe. We dribble out a little here and 
a little there and we donH have a hammer to hold over anybody’s head, 
but it is very important to us to keep our busines in such control, such 
volume that we can demand service from carriers, to make them anxious 
to serve us. It is a very powerful weapon, as you can appreciate. If 
we split up so it is of no importance to anybody we would be in quite a 
jam. It is very important to us to have this strength so that we can 
demand service. 

Q. Do you consider that it is necessary in the conduct of your 
business that you confine your d 3 niamite shipments or your explosive 
shipments to the Philippines to one carrier. 

740 THE WITNESS; We have felt so up to now and I have made that 
statement frequently. 

BY MR, KOMINERS: 

Q. You made that statement to carriers that solicited your 
business? A. Yes; as a matter of fact, I made quite a point of it. 

Q. When you discussed this matter with Mr. Bargones, did he 
indicate to you that he would pick up any specific quantity tendered to 
him? A, As I recall my conversation with Mr. Bargones, we touched 
upon that point rather lightly, but we never did come to any agreement 
as to just v^at tonnage they would come down and pick up. 
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Q. Is it important to you to be able to ship small quantities as 
well as large quantities ? A. Tes. 

# * ♦ 4c # # 

750 GEORGE J. GMELCH 

called as a witness by and on behalf of Respondents, Pacific Far East 
Lines, being first duly sworn * * * 

* ♦ ♦ 4t ♦ 4c 

CROSS EXAMINATION 
779 BY MR. DOBRIN: 

Q. On Exhibit 59, I didn’t quite get your answer, but were you 
asked on direct examination whether or not on that service explosives 
could be handled from the Northwest to the Philippines, do you recall? 

Let me ask you this question. Could explosives be handled on 
that service from DuPont to the Philippines ? A. On the existing service 
as reflected in Exhibit 59, explosives couldn't be handled. 

Q. Tell me why that is? Let's refer only to the year 1955. A. I 
want to say in answering that question before, I believe with the possible 
exception of where the veseel—the exhibit shows departure directly 
from Seattle as the last port of loading, v^ich I believe was done in 
accordance with the advertised sailing, but it may have been some reason 
unknown to me that the vessel went back to Seattle, but the advertised 
780 sailing would be from Vancouver, which is after the vessel has 

loaded in Puget Sound. 

Q. That is the reason v^y you give that answer, because it shows 
Vancouver as the last port? A. Yes; and the vessel has already com¬ 
pleted loading in the Puget Sound and couldn't take the explosives and 
go to Vancouver with the explosives on there. 

4c 4c I 4c 4c 4c 4c 

L. G. DUNN 

was called as a witness by and on behalf of Respondents, Pacific Far 
East Line, being first duly sworn ♦ ♦ ♦ 

4c 4c I 4c 4c ♦ 4c 
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DIRECT EXAMINATION 


BY MR. KOMINERS: 

Q. Have you at my request read your testimony in Docket 723 
as reported in the original transcript? A. Yes, sir. 

Q. Did you intend an 3 rthing in your testimony in that proceeding 
783 to admit or to state or to indicate that there was adequate non- 

Conference service for d 3 niamite or explosives from the Pacific 
Northwest or from Puget Sound to the Philippines ? A. No, not by 
any means. 

Q. Is there adequate service, in your opinion, by non-Conference 
vessels? A. No. 

Q. Is there adequate service, in your opinion, by Conference 
vessels from the Pacific Northwest? A. No; there is not. 

EXAMINER BASHAM: You mean as presently scheduled? 

MR. KOMINERS: Mr. Examiner, my questions presuppose vdiat 
is happening; I don’t know. 

EXAMINER BASHAM: What is happening now? 

MR. KOMINERS: That is right. I don’t know, and I am sure 
Mr. Dunn doesn’t know what someone might decide to do. He can only 
answer the facts as known to him now. 

EXAMINER BASHAM: Your answer is based upon the present 
schedule ? 

THE WITNESS: Based on v^at is happening right now, v^at is 
going on. 

MR. KOMINERS: I have no further questions. 

MR. DO BRIN: No cross. 
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U. J. COOK 


having previously been duly sworn, resumed the stand and testified fur¬ 
ther as follows: 

832 REDIRECT EXAMINATION 

BY MR. KOMINERS: 

* 4c ♦ 4c 

835 Q. When you discussed the Java Pacific service with Mr. Bargones, 
did he indicate to you what time of the month the Java Pacific Line ves¬ 
sels were scheduled to arrive in Manila? A. Well, frankly, I don’t re¬ 
call the arrival time being discussed. 

4c 4c 4c 4c 4c 4c 4c 

844 GEORGE J. GMELCH 

having previously been duly sworn, was recalled and testified further 
as follows: 

4c 4c 4c 4c 4c 4c 4c 

851 CROSS EXAMINATION 

« * * ^ * 

867 BY MR. FULLER: 

* # * . . . . 

874 Q. Have you ever received instructions from the shipper of dyna¬ 
mite in the DuPont Company indicating that they prefer the arrivals of 
their cargoes to be after the 10th or the 15th of the month? A. I don’t 
recall receiving any specific instructions from DuPont as to when they 
required their arrivals. I could only assume that when DuPont, having 

875 knowledge of these approximate transit times of our vessels, and 
if they have certain requirements for arrival at destination, they would 
take it into consideration when they make a booking for departure to 
San Francisco at a particular time. 

Q. Have you ever heard prior to the last few days that DuPont 
had a preference for shipments arriving after the 10th or the 15th? 

A. No; I did not know that. I was not aware of those regulations out 
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in the Philippines that would require that. Apparently they do exist, 
but I did not know of them. 

♦ ♦♦♦♦♦♦ 

877 MR. DOBRIN: Call Mr. Bargones. Mr. Bargones has been a 
■^tness before. He is a representative of one of the respondents. 

E. L. BARGONES 

called as a witness by and on behalf of Complainant, being first duly 

sworn, was examined and testified as follows: 

♦ ♦♦♦♦♦♦ 

878 DIRECT EXAMINATION 

BY MR. DOBRIN: 

Q. Will you state your name, please? A. E. L. Bargones. 

Q. Are you the same Mr. E. L. Bargones who testified pre¬ 
viously in this hearing in Seattle? A. I am. 

Q. This may be somewhat repetitious, but what company are you 
associated with? A. I am president of the Trans-Pacific Transportation 
Company. Our head office is at 351 California Street, San Francisco. 

Q. How long have you represented that company in that capacity? 
A. In this capacity a little over three years. 

Q. And prior to that time? A. Prior to that time I was vice 
president for 7 or 8 years. I have been with the company since incep¬ 
tion, since 1928. 

879 Q. Does your company represent any line that operates in the 
trans-Pacific trade? A. Yes; we are the Pacific Coast General Agents 
for the Java Pacific, Hoegh line. 

Q. In the previous hearing you testified as to the service furnished 
by that line in the trans-Pacific trade, and I wonder if you would just 
briefly state it again? A. Mr. Dobrin, in view of the testimony that 
has gone on in the last two days, that I have listened to, I would rather 
explain that service, this particular service that this hearing is involved 
in, I would rather explain it a little fully. 

Q. I was going to have you do that, but you have two types of ser¬ 


vice. A. Yes. 


Q. And I thought you would mention the two, and we will dwell 
at greater length on them. A. We have one sailing per month that 
operates from this Coast from South to North; the ports of loading are 
Los Angeles, San Francisco, Columbia River, Puget Sound, British 
Columbia sailing from Vancouver direct to Manila. 

Q. Do you give that particular service a name? A. That is called 
die AAA service. 

Q. Do you have another service? A Yes; we have another monthly 

service called the CCC service, that operates from North to South. 

880 

That commences loading at Vancouver, British Columbia, loads in 
Puget Sound, Columbia River, Los Angeles, and then San Francisco 
sailing from here directly to Manilia. 

Q. Directing your attention to the AAA service, when was that 
service instituted? A. i That is where I would like to go into a little bit 
of detail. The AAA service was instituted in June, 1950; at that time 
the name of the line was the Silver Java Pacific Line. Mr. A. L. Wise 
represented the Silver Line, and myself, and in the summer of 1949 
we spent some time in Manila investigating our business in general. 

At that time we came upon the idea of a service from south to north, 
and on July 17 I cabled, or we cabled our joint principles recommending 
such a service. In that very cable—and I have it here—we distinctly 
stated that the routing should be California, Portland, Vancouver, British 
Columbia, and sailing from Seattle last directly to the Philippines. 

In that very cable we also stated that by this rotation, in addition 
to securing a share of the Puget Sound flour, we could probably break in 
and participate in the DuPont dynamite. We started advertising when the 
service actually commenced in June, 1950, started advertising the ships 
sailing from Seattle last, and they sailed from Seattle last up to, let’s 
say, through the year 1951, as it is scheduled here, and let me say, at 
881 that time the service was BBB, which has since been changed to 
AAA. The outward schedule shows for the year 1951, the loading rota¬ 
tion, Los Angeles, San Francisco, Portland, Vancouver, Tacoma and 
Seattle. 
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The same thing applies for the year 1952, other than they don’t 
name the points; the name the areas, such as Columbia River, British 
Columbia and Puget Sound, in that order. 

In 1953, according to this schedule, June, 1953, while the headings 
still show Columbia River, British Columbila, Puget Sound in that order, 
actually the ships, effective at that time, commenced sailing from Bri¬ 
tish Columbia, Vancouver, as the last port. 

Q. May I interrupt just a moment, and call your attention to Ex¬ 
hibit 59. Could the witness see Exhibit 59, please? You have just 
spoken about your 1953 service. I wish you would examine that exhibit 
and see whether it correctly represents the actual departures as dis¬ 
tinguished from the scheduled departures, if you know. A. I think it 
does. I mentioned that in 1953 we were advertising, while we were 
advertising Puget Sound as the last loading area, the ships were actually 
sailing from Vancouver. 

Q. The reason I call this to your attention is the fact that it does 
appear that three of your sailings actually did not last go through, go 
from British Columbia, and I thought you ought to tell us whether this 
exhibit is or isn’t correct. A. No; I would think that exhibit could very 
882 well be correct. I could refer to 1955, as last night I checked on 
both the vessels, BANKA and the BABE AN, and found those two vessels 
actually sailed from Seattle as the last port, occasioned by the fact that 
their loading berts northbound were not avaUable, and as an operating 
feature, particularly when you consider that British Columbia, the long¬ 
shoremen do not work on Sunday, it was advantageous to send the ships 
through, get them out of British Columbia, bring them back to Seattle 
and sail them from there on the scheduled date, otherwise there would 
have been a delay. 

Q. Could you tell us why you changed your method of sailing from 
the Northwest? A. We had no success in securing the DuPont dynamite, 
was one factor. The other factor was that the movement of flour from 
British Columbia was of greater amount than from the Puget Sound, 
and we felt under those circumstances we should give the direct sailing 


84 


to Vancouver. 

Q. Are the vessels which are operated by your company capable 
of handling dynamite shipments? A. Very much so. 

Q. Does your company desire to handle dynamite shipments from 
the Northwest? A. They very definitely do, sir. 

Q. If you were able to handle d 3 rnamite shipments from the North- 

883 west, how would you schedule your service? A. There would 
probably be no change at all in the service. After leaving Vancouver we 
would merely proceed down the Straits and go down to Blake Island, which 
is only a matter of 65 miles deviation. 

Yesterday I think there was testimony stating that our present 
service would not lend itself to carrying dynamite. Technically that would 
be correct, but practically and from elementary steamshipping, anyone 
with any e3q)erience would know and would also divert their vessels for 
65 miles for this important and desirable cargo. 

Q. Have you made known to the DuPont Company your desire to 
furnish service to them from the Northwest directly to the Phil4)pines? 

A. I can assure you that at the very beginning of the present AAA ser¬ 
vice in 1950, from that very time, not only from this end but from the 
consignees' end and also from the Wilmington end, we endeavored to 
break into this business, which we would not do, and I frankly want to state 
here, I think I have always been frank and honest in my statements, that 
I admired the DuPont people for their loyalty to PFE. I think that PFE 
had done them some great favors when maybe others were not willing 
to do those favors. 

Q. Have you recently, and since the order of the Board in this 
case again indicated to the DuPont people your desire to furnish service 

884 to them direct from the Northwest to the Philippines ? A. First 
of all we are not the type of people under circumstances like this who 
would be rushing right into one's office and say, "Can we have it?" We 
were approached. I was called by Mr. Cook for a meeting, and I at¬ 
tended with him, and the meeting date was November 3, and as that 
gentleman testified, and at that meeting—and Mr. Cook, I want to 
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assure you that I will give no information here because I know your de- 
s ire to keep away certain information which is private between the two 
of us, but at that meeting we were told of the predicament they were in 
and wanted to know if we were in position to carry this d 3 mamite, and 
they told us—Mr. Cook told me the conditions under which we would 
probably have to carry the dynamite. They were extremely favorable 
conditions. 

I told him that I felt most certain that my principals would agree 
to these conditions, and the conditions related to quantities, and outports, 
outports at discharge, and I told him very clearly, that as far as I felt, 
we would do everything and give him every facility that he has gotten in 
the past, but I would take it up with my principals. 

Mr. Cook recommended at that time that I get this information in 
hand, particularly as Mr. H.J. Poel, export manager of DuPont, Wilming¬ 
ton office, was due on November 15, at which time we would again meet. 

885 In the meantime I received the word from my principals and they 
said, "Go ahead; guarantee anything. We will carry it out." On Novem¬ 
ber 17 we met in Mr. Cookes office with Mr. Poel and once again Mr. 
McCormick, our district freight agent was present, when we told them 
that we very definitely would take this business and handle it in the same 
manner as they, same service as they have had in the past. 

At that time Mr. Poel recommended we get in touch with a Mr. 
Schwartz, their New York traffic department manager, which we did 
immediately through our New York connections, the Java Pacific Line, 

Inc., and under date of November 23 our people met with Mr. Schwartz, 
and they state in one part, particularly when we stated that we were 
fully prepared to give them identical service as they have been given for 
a number of years by PFE. Those are the efforts we have made. 

Q. Was there any indication given to your company as to whether 
the once a month sailings throughout the year which your service fur¬ 
nishes would be satisfactory? A. I was definitely told that at that time 
our service was more than adequate. 

Q. Have you ever been told by them at any time since that it was 
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inadequate? A. No. 

Q. Is your company still prepared to give the service if the cargo 
is made available to you? A. We hold ourselves open to carry dyna- 
886 mite, and on the basis of rolling with the punches, we know you 
have to take a bit of the bitter with the sweet and give them the same 
service as they have had in the past. 

:4c ***** 4c 

887-888 CROSS EXAMINATION 

BY MR. KOMINERS: 

Q. Mr. Bargones, could you kindly tell me the flag that is flown 

by the ships of the Java Pacific Line? 

******* 

THE WITNESS: Yes; it is the flag of the Netherlands and flag of 
Norway. 

♦ * ♦ Q. Which is which? A. The Hoegh Line is Norway and the 
Java Pacific Line vessels are Netherlands. 

Q. Does either of those companies directly or indirectly have an 
interest in the trans-Pacific Transportation Company? A. Yes, very 
definitely. 

Q. What interest is that? A. Is this a proper question, Mr. Ex¬ 
aminer? 

MR. DOBRIN: I don't see that it has anything to do with this issue. 

MR. KOMINERS: I would like to know who we are dealing with here, 
and whether we are dealing with the Port of Seattle or a competitor or 
with an American Company that is a dummy for a foreign flag operation 
or what we are dealing with. I would like to know who our opponents are 
and I think I am entitled to know. 

889 THE WITNESS: I am not your opponent; I am an agent. 

EXAMINER BASHAM: You might disclose your connection with 
these lines, what your representation is. We aren't going into the stock 
ownership. 

THE WITNESS: We are affiliated with the Dutch Lines, Yes. 

BY MR. KOMINERS: 
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Q. In what respect? A. In an ownership basis. 

Q. Do they own you completely or do you own some stock in the 
company? 

MH. DOBHIN: I think that is immaterial. 

THE WITNESS: I think we are going a little too far. This is a 
general agency. We don^t only have these people as agents, you know. 

891 BY MR. KOMINERS: 

Q. When did you discuss this question of service to DuPont with 
your principals? A. Between November 3 and November 17, in a 
letter of November 4, to be exact. 

Q. What questions did you put to youx principals? A. They were 

892 not questions; they were proposals made to me by Mr. Cook, if 
they would accept that proposal. If you want me to tell you what the pro¬ 
posal is, I will tell you. 

Q. I would like you to tell me what the proposal is that you put 
to your principal. A. The proposal was a very favorable proposal. 

The suggestion was that he would probably have to be shipping out of 
DuPont, out of his plant in DuPont, henceforth and wanted to know if we 
were interested. He told me that their method of shipping, they gave 
great consideration to their present carrier. 

In the case of outports they saw to it that, for example, they would 
never ask to put one ship into two outports, or they would try not to ask. 
They would do everything possible to limit one ship going to two outports. 
They would also do everything possible to give at least 100 tons for each 
outport, matters of that nature. And he also told us there would be times 
when you would have to take less than 100 tons, which we all understood 
and agreed to. Those are the points of the proposal. 

Q. Did you ask your principals what minimum tonnage they would 
authorize you to call for? A. Yes. 

Q. What was their answer? A. Well, the answer was we will give 
exactly the identical service as they have had from PFE, which means that 

893 we would take the bitter with the sweet. 
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Q. In other words, you will carry all the cargo? A. Pardon? 

Q. You would like to carry all the cargo? A. Of DuPont, Yes. 

Q. Are you prepared to increase your service to fort-nightly 
service so they can get the same service by the Java Pacific Line that 
theydobyPFE? A. No, sir. 

Q. You will only furnish the service that fits in with your own con¬ 
venience? A. Within the limits of our 12 sailings a year. 

Q. What do you expect them to do if they have cargo to move which 
doesn’t fit in with your schedule? A. All I know, sir, is that I was made 
a proposal, and told that those 12 sailings a year were more than ade¬ 
quate. As a matter of fact, I was told that two or three months might be 
all right. We took notes at that very meeting, and it was pretty clearly 
stated there that they would desire to have nothing less than quarterly 
sailings. 

♦ 34 c # 4c # 3tc 

897 Q. Does the Java Pacific Line own any portable dynamite vans or 
magazines? A. No; we have built in powder rooms in our ships. 

Q. How many tons can they handle? A. Not too much because 
that is not the most economic or even the safest, if you want to believe 
that, way of handling the d 3 mamite. I might tell you that prior to the war 
we were one of the prime movers of DuPont dynamite; for many years 

898 DuPont, Atlas and Hercules weren’t into this game. It was only 
a short period of time when Madrigal came in and they came in with a 
tremendously cut rate—I think $45— and a long-term contract, and 
they made their contract, and we all participated in it only at $45 later 
on, but we have found, prior to the war, and I might say, a sister com¬ 
pany of ours operating out of New York today, operating under the same 
Coast Guard supervision and rules, merely stored dynamite in the square 
of the hatch after, of course, building, let’s say, almost a wooden room 
around the square of the hatch, with the countersunk nails covered with 
cement, and so forth, to comply with the rules of the Coast Guard, and 
we would stow our dynamite in those squares of those hatches. 

Q. Do the Java Pacific vessels operating on the AAA service 
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serve the Port of Seattle regularly at the present time? A. Yes, sir. 

Q. Would you make any more calls at the Port of Seattle if you 
handled any dynamite? A. No; the return trip would be to Blake Island. 

Q. Do you know whether Portland has any interest in d 3 niamite? 

A. I donH know. 

Q. You don’t know or you know they have none? A. It has never 
come to us. I don’t think there would be any interest of dynamite to 

Portland unless the DuPont people wanted to ship to Portland, if possible. 

♦ ♦♦♦♦♦♦ 

899 Q. * * * Suppose the large lots moved through San Francisco 
and small lots of 25 and 30 tons moved through the Northwest, would you 
put a ship in every month to Blake Island to lift 25 or 30 tons of dynamite 
for DuPont? A. I think I have made myself very clear. I have secured 
from my principals authority to offer DuPont exactly the same service 
they have been getting from PFE and largely based on the proposal 
made to me by Mr. Cook, I am only an agent for these lines. 

To answer that we will have to go some other place. We are will¬ 
ing to take as low as one ton, I can tell you that, but not on the basis 
that all the large shipments come to San Francisco and all the small 
shipments out of Seattle, and I know that the DuPont people wouldn’t 
ask us to do such a thing. They are too decent, so that question is too 
hypothetical. 

Q. I am not trying to decide the morality or the decency of the 

900 DuPont Company. I don’t know the DuPont Company. I am asking 
you questions. Suppose you were offered in the Northwest to be picked 
up at Blake Island, 20, 30 tons a month; would you lift it regularly? 

A. I am sorry. I have got to tell you that I came to this stand to tell you 
that my position, that I am here to try to get the cargo of the DuPont Com¬ 
pany under the basis of a proposal made to us, and the conditions were 
given what generally could be expected. I think these h 3 ^othetical ques¬ 
tions, I could say yes to it, and so what, but I am not going to say that. 

I don’t own the ships. I am merely the agent. That is another question 
that would have to be put up to the principals. 


Q. So the only thing you can do is to abide by the principals' de¬ 
cision per the proposal you put up to them; is that right? A. Yes. 

Q. I would like to have a copy of the proposal you put up to them, 
and I would like to have a copy of their answer because that is the only 
thing you have any authority to state affirmatively. A. My principals 
are in New York; that is the chain of command. I read to you a part of 
that letter where they had seen Mr. Schwartz of the traffic department, 
and have done exactly as we have done here. I tell you frankly, I don't 

901 want to have to read another letter that was written to New York. 

I think that in all fairness to your client and the DuPont people, you 
shouldn't ask me to do it either. 

Q. I haven't asked you to read anything. A. Well, that gives you 
the answer. 

Q. I have asked you to make available to me — A. That gives you 
the answer. 

Q. —a copy of your principals' reply to you which you say is the 
only thing for which you have any authority to speak. A. This is the 
answer. 

Q. May I have it? A. This, I tell you, is around the corner, 
but this is our principal. This is what tell us right here. Here is where 
they approached—this is our principal, you see. This is where they ap¬ 
proached Mr. Schwartz. 

Q. Would you mind letting me read it, sir? I know how to read 
English. A. I didn't want you to read the whole damn thing. 

Q. Well, keep it and give me the part that pertains to dynamite that 
I can read. A. Do you want me to tear it up. 

EXAMINER BASHAM: Come to order. 

THE WITNESS: Can I read it into the record? 

MR. KOMINERS: 1 would like to see the document, Mr. Examiner. 

902 MR. DOBRIN: Is there something about it that is confidential to 
you, Mr. Bai^ones? 

THE WITNESS: All right; read it. 

MR. KOMINERS: I would like this marked for identification. 
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EXAMINER BASHAM: It will be marked as Exhibit 64. 

(Document above referred to was marked Exhibit 64 for 

Identification.) 

THE WITNESS: WHl I get it back? 

MR. KOMIHERS: You will get it back. I will ask you a couple 
questions about it. 

MR. DOBRIN: May I see it, please. 

BY MR. KOMINERS: 

Q. Would you be good enough, sir, to point out to me which por¬ 
tion of this letter authorizes you to make any sort of proposal or commit¬ 
ment to the DuPont Company? A. I would say this letter tells you that 
the commitment was made directly by our own people to DuPont. This 
letter distinctly says in part, . when we stated that we were fully 
prepared to give them identical service as> they have been given for a 
number of years by PFE. ” We were directed by Mr. Poel, the general 
sales agent from Wilmington, to go see Mr. Schwartz, on this matter, 
and that is where we made our official commitment, let’s say. 

903 Q. Didn’t you testify earlier, sir, that you were authorized to 
make such a commitment? A. I have been, that is right. 

Q. Where is your authority to make such a commitment? A. I 
received that by telephone. 

Q. You said you got it in a letter? A. Well, did I say that? 

Q. Yes, you did. A. I said I asked for it, didn’t I? 

Q. No; you said you had it in a letter and you said that was the 
letter. A. I would like to read that back, 

MR. DOBRIN: You are at liberty to change your mind if you made 
a mistake. 

THE WITNESS: I don’t recall saying: that. My understanding was 
I said I got the word back from my principals prior to the 17th of Novem¬ 
ber, and I had the word when I met with Mr. Poel and Mr. Cook on the 
17th of September. At that time I made a commitment to them, a very 
definite commitment. 

MR. DOBRIN: When you said September, do you mean November? 


92 

MR. KOMINERS: Are you Interrupting me or clarifying the wit¬ 
ness^ answer, or what are you doing? 

MR. DOBRIN: Clarifying the witness* answer. 

904 MR. KOMINERS; I think the witness ought to clarify his answer. 

EXAMINER BASHAM: It is just a mistake in the month. 

THE WITNESS: November. 

BY MR. KOMINERS: 

Q. Would you tell me what your testimony is as of now, sir, as 
to what happened in connection with your authority to make any proposal 
to the DuPont Company? What do you remember about it at the present 
time? A. We were called to a meeting in Mr. Cook’s office. We 
were made a proposal. On November 4 we passed that proposal on to 
our people in New York, our principals. 

Q. By ”we” whom do you mean? A. I did; and passed that on in 
the letter that you have taken, and if I remember correctly, it was the 
following Monday, which would be the 7th, 6th or 7th, that the telephone 
came right from New York, "Heck, yes, we want this stuff. Go ahead 
and get it under any condition. ” 

I was told to sit on it by Mr. Cook at the previous meeting until 
Mr. Poel arrived from the East, at which time, when Mr. Poel arrived, 
there were four of us in meeting, Mr. Cook, Mr. Poel, Mr. McCormick 
and myself. I told that to Mr. Poel and he was rather pleased, and he 
said that he would pass the word through to Mr. Joe Schwartz, but in the 
meantime suggested that our people in New York, our principals, contact 

905 Mr. Schwartz, which they have, and this is what they have devel¬ 
oped. 

906 Q. Could you kindly tell me, Mr. Bargones, who these gentlemen 
are in New York from whom you received your instructions? A. Java 
Pacific Line, Inc. They are direct representatives of the owners in 
Holland. 

Q. Do they have authority to speak for the owners or must they 
in turn clear their decisions with the owners? A. Matters of this 
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nature they can speak for themselves. 

913 Q. Are you familiar with the provisions in the Pacific Westbound 
Conference Tariff that permits the lifting of e:Q)losives at points north 
of Blake Island for the convenience of the carrier ? A. No; I am not 
too familiar with any of these explosives things because we haven’t 
carried any for ten years. 

Q. You indicated your line carried it quite a number of years 
ago? A. Prior to the war. 

♦ * 9(c 4e 4e 

914 REDIRECT EXAMINATION 

916-A BY MR. FULLER; 

918 Q. In your discussions with the DuPont people, was there any 
reference to the fact that PFE carried by use of these special vans? 

A. I don’t remember; there could have been but I don’t remember. 

Q. It was not an important issue if it was? A. No; I don’t think 
it was. 

Q. In these discussions with DuPont, was any reference made to 
the fact that receivers might require delivery in the Philippines after 
the 10th or the 15th of the month? A, Not a word. 

Q. Was that in any way made an important consideration in the 
effectiveness of your service ? A. No; not a word was said about the 
arrival date. I merely stated that our ships sailed from the Northwest 
about the middle of the month and they took 19 to 20 days in crossing. 

Q. You testified that you made quite an investigation when you 
originally set up your AAA service, including some investigation in the 

919 Philippines? A. That is right. 

Q. And you mentioned some contact with consignees in the Philip¬ 
pines and what their needs were; is that right? Did they indicate any 
particular need of a service in excess of one a month? A. I don’t 
recall that. I knew this: that the people we talked to out there—and 


we talked to quite a few—they seemed enthusiastic about the idea of a 
direct sailing from the Pacific Northwest to the Philippines. We had the 
only one, and the enthusiasm, of course, some of it may have been over- 
enthusiastic because we went through some lean years, but the idea is 
behind that service was primarily flour. 

No. 2, let^s say we would get in on the DuPont dynamite. Also 
we would be in a position to carry ammonium nitrate, which is another 
dangerous item, an item that you can*t call at ports en route on the Pacific 
Coast, which we would be able to carry direct to the Philippines, and 
those were the items that were considered and looked good to our prin- 
cq)als and just as soon as ships could be repositioned the service starts. 

Q. Did any of the consignees in the Philippines at that time indi¬ 
cate to you that they had any preference for the time of the month in 
which they wanted shipment? A. No. 

920 Q. Did they indicate that they were willing to receive in fairly 
large shipments in store for a certain length of time or did they prefer 
to get it in smaller, more frequent shipments ? A. You are talking 
about all general types of cargo? 

Q. I am talking about the specific instances where you talked 
to the consignees regarding e:q)losives. A. That was limited to one 
firm, Macondray. That was limited to one firm. 

MR. KOMINERS: May I interrupt? Is your entire series of 
answers recently to general cargo rather than d 3 niamite? 

THE WITNESS: All-over, general, d 3 niamite and all types of cargo. 

34 c 4c 4c # 3(c 4c 4c 

922 J. F. BYRNE 

was called as a witness by and on behalf of Public Counsel, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

4c 4c 4c 4c 4c 4c 4c 

923 Q. If you were to carry explosives from the Pacific Northwest 

to the Philippine Islands, would there be any restrictions on the carriage 
of that cargo? A. Through Japan? 
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Q. I was thinking first through Japan. A. Yes; if we go through 
Japan we would have to off-load the dynamite at safe anchorage and pro¬ 
bably in both Japanese ports, reload that again and then proceed to the 
Philippines, probably to the destination where the cargo would be going. 

Q. Is there any reason why your company, for an attractive enough 
cargo, couldnH go to the Philippines first on the way out? A. No, there 
is no reason except for the amount that we would have to specify, which 
we would normally say would be 450 tons as a minimum. 

924 Q. Has your company ever considered the possibility of carry¬ 
ing explosives from the Puget Sound area to the Philippines? A. Yes, 
we have considered it, and have solicited on occasion. 

Q. Have you ever actually carried any? A. We have on occasion. 


but not recently. 

* * 

* * 

♦ 

♦ 

♦ 

931 

PAUL MADSON 





called as a witness on behalf of Public Counsel, being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

♦ ♦ * * 

934 BY MR. FULLER: 

Q. Has your office, to your knowledge, ever solicited DuPont 
for the carriage of any of this dynamite? A. Not too frequently, I 
don’t think; not in San Francisco, and I have only been here for the last 
year. 

Q. On the basis of the size of these shipments and the frequency 
of sailings required, that is, some of them being as small as 50 tons 
upwards of 300, do you think your company would be interested in carry 
ing all those shipments by way of a back ha,ul back to Seattle and then 
direct to the Philippines? A. How large, you say, 300? 

Q, Some as high—they would probably average between 150 and 
200? A. They might look at it, but I doubt it very much. 

Q. They might not seriously consider it? A. I don’t think they 
would seriously consider it. 
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Q. If there were an accumulation of these cargoes up to ship¬ 
ments of 400 or 500 tons? A. Then they might seriously consider it. 

Q. And your vessels are able to carry dynamite? A. If the 
occasion arises, yes, sir. 

:4c 4c 
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UNITED STATES COURT OF APPEALS 
For The District Of Colvunbia Circuit 

[FUedJan. 3, 1957] 

PACIFIC FAR EAST LINE, INC. j 

V. ) No. 12995 

UNITED STATES OF AMERICA AND j 
FEDERAL MARITIME BOARD ) 

STIPULATION ON ISSUES AND BRIEFING SCHEDULE 

Counsel for all parties have agreed on the following questions as 
issues in this proceeding: 

1. Whether the Federal Maritime Board, by its orders dated 
October 4, 1955, and September 10, 1956, could prohibit or restrict 
certain equalization practices of the Pacific Westbound Conference 
and its member lines, including the petitioner in this court, on explo¬ 
sives, dairy products and apples and other deciduous fruits, on the 
basis of the administrative record before respondent Board; 

2. Whether respondent Board arbitrarily and capriciously dis¬ 
regarded the interests of shippers which compete in Asian markets 
(i. e., the Philippines); 

3. Whether the criterion of adequacy of shipping service from 
Northwest ports, as recited by respondent Board in ordering the ces¬ 
sation or restriction of certain equalization practices, is consistent 
with the legislative standards of the Shipping Act and the Merchant Marine 
Acts 1920 and 1936, as amended, and with past decisions of respondent 
Board and its predecessors under those Acts; 

4. Whether it was arbitrary and capricious for respondent Board, 
without articulating a clear and adequate explanation, to depart from 
prior transportation norms on equalization as developed by the Inter¬ 
state Commerce Commission, which acts under related statutory stand¬ 
ards upon which the Shipping Act was consciously modeled; 

5. Whether respondent Board could, consistently with the national 
interest in the development and maintenance of a merchant marine under 
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the United States flag, rely upon shipping service from Northwest ports 
prospectively to be furnished by a foreign-flag carrier, in considering 
the adequacy of shipping service as a bar to equalization; 

6. Whether, following the order of this Court of January 9, 1956, 
respondent Board committed prejudicial error in receiving evidence 

of possible over-equalization by petitioner without formally vacating or 
suspending its order of October 4, 1955, and could properly issue its 
second order of September 10, 1956; 

7. Whether, in a complaint proceeding against certain equaliza¬ 
tion practices, respondent Board (a) improperly placed upon the Pacific 
Westbound Conference and petitioner the burden of justifying the said 
equalization practices Instead of placing the burden of proof upon the 
complaining ports, or (b) improperly dispensed with any showing of 
record by the complaining ports that they had sustained substantial 
injury under said equalization practices; 

8. Whether certain equalization practices of the Pacific West¬ 
bound Conference, restricted or prohibited by the orders here under 
review, had heretofore been formally approved by respondent Board*s 
predecessor under Sec. 15 of the Shipping Act. 

The foregoing issues will be dealt with by petitioner in his brief. 
If and T^en respondents or intervenors should raise the following addi¬ 
tional issues, petitioner will deal with them to the extent necessary in 
its reply brief: 

9. Whether petitioner has standing in this Court to sue; and 

10. Whether the petition should be dismissed because of the 
absence of the Pacific Westbound Conference and its member lines 
as necessary or indispensable parties. 

The briefing schedule is as follows: 

January 21. Petitioner's brief and joint appendix. 

February 25. Briefs of respondents and intervenors. 

March 12. Reply brief. 

It is hereby stipulated by counsel for all parties that petitioner 
raised in a timely manner before the Federal Maritime Board all the 
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the grounds for relief as enumerated in the amended petition for 
review. 

December 27, 1956 /s/ Clifford J. H3nining 

/s/ James K. Knudson 
Attorneys for Petitioner 

/s/ Daniel M. Friedman 
/s/ Edward Aptaker 
Attorneys for Respondents 

/s/ Alan F. Wohlstetter 
Attorney for Intervenors 

[Filed January 3, 1957] 

ORDER 

Counsel for the parties in the above-entitled case having appeared 
before Circuit Judge Bazelon for prehearing conference pursuant to 
Rule 38(k) of the General Rules of this Court, and counsel having sub¬ 
mitted their stipulation dated December 27, 1956, and the stipulation 
having been considered, the stipulation of the parties is hereby ap¬ 
proved, and it is 

ORDERED that the parties proceed according to the stipulation 
and that this order and the stipulation dated December 27, 1956, be 
printed in the joint appendix. 


Dated: January 3, 1957 
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STIPULATED STATEMENT OF QUESTIONS PRESENTED 

In a proceeding to review two final orders and supporting reports 
of the Federal Maritime Board, directing the cessation or restriction 
of certain equalization practices by the Pacific Westbound Conference 
and its member.lines, including petitioner herein, entered under the 
authority of the Shipping Act, 1916, as amended, the questions presented 
are: 

1. Whether the Federal Maritime Board, by its orders 
dated October 4, 1955, and September 10, 1956, could pro¬ 
hibit or restrict certain equalization practices of the Pacific 
Westbound Conference and its member lines, including the 
petitioner in this court, on explosives, dairy products and apples 
and other deciduous fruits, on the b^isis of the administrative 
record before respondent Board; 

2. Whether respondent Board arbitrarily and capriciously 
disregarded the interests of shippers which compete in Asian 
markets (i.e., the Philippines); 

3. Whether the criterion of adequacy of shipping service 
from Northwest ports as recited by respondent Board in ordering 
the cessation or restriction of certain equalization practices is 
consistent with the legislative standards of the Shipping Act and 
the Merchant Marine Acts 1920 and 1936, as amended, and with 
past decisions of respondent Board and its predecessors under 
those Acts; 

4. Whether it was arbitrary and capricious for respondent 
Board, without articulating a clear and adequate explanation, to 
depart from prior transportation norms on equalization as developed 
by the Interstate Commerce Commission, which acts under related 
statutory standards upon v^ich the Shipping Act was consciously 
modeled; 


5. Whether respondent Board could, consistently with the 
national interest in the development and maintenance of a mer¬ 
chant marine under the United States flag, rely upon shipping 
service from Northwest ports prospectively to be furnished 

by a foreign-flag carrier, in considering the adequacy of shipping 
service as a bar to equalization; 

6. Whether, following the order of this Court of January 9, 
1956, respondent Board committed prejudicial error in receiving 
evidence of possible over-equalization by petitioner without 
formally vacating or suspending its order of October 4, 1955, 
and could properly issue its second order of September 10, 1956; 

7. Whether, in a complaint proceeding against certain 
equalization practices, respondent Board (a) improperly placed 
upon the Pacific Westbound Conference and petitioner the burden 
of justif 3 dng the said equalization practices instead of placing the 
burden of proof upon the complaining ports, or (b) improperly 
dispens ed with any showing of record by the complaining ports 
that they had sustained substantial injury under said equalization 
practices; 

8. Whether certain equalization practices of the Pacific 
Westbound Conference,restricted or prohibited by the orders 
here under review, had heretofore been formally approved by 
respondent Board’s predecessor under Sec. 15 of the Shipping 
Act. 
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ARGUMENT I 


The orders here under review are not supported by the administrative 
record before respondent Board in that 

A. Respondent Board has admitted in considered words of its own 
choosing that its first final order, dated October 4. 1955, was based on 
an "erroneous finding" of fact with respect to the precise issue on which 
this Court directed respondent Board to take additional evidence; 

B. Respondent Board has candidly recited on the face of its second 
final order, dated September 10, 1956, that it was based on assurances 
received from a foreign-flag carrier, subsequent to the conclusion of the 
funher hearing, which order is therefore not based on evidence legally a 
part of the administrative record before respondent Board; 

C. The report of respondent Board, dated July 12, 1956, shows on its 
face that the finding of respondent Board with respect to the adequacy of 
monthly shipping service on explosives from the Puget Sound to the Philip¬ 
pines is based on a fallacy of averages; further, such finding is contrary to 
the evidence of the shipper concerned, and is not supported by substantial 
evidence; and 

D. Respondent Board has not made sufficiently complete and clear 

findings on which to predicate its orders .15-16 

ARGUMENT II 
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statutory policy. 31 
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It was arbitrary and capricious and in violation of the Administrative 
Procedure Act for respondent Board 

(a) To place the burden of proof in a complaint proceeding involving 
a Conference agreement heretofore approved under Sec. 15 of the Shipping 
Act upon petitioner as an ocean carrier instead of upon the complaining 
ports; 

(b) to prohibit or restrict long-established and heretofore approved 
equalization practices which were concededly beneficial to shippers, to 
carriers (including petitioner), and to the Port of San Francisco, without 
making definite and certain findings of substantial injury to the complain¬ 
ing ports of Portland and Seattle; and 
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(c) to make findings on further hearing with reference to subjects 
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PACIFIC FAR EAST LINE, INC. 
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UNITED STATES OF AMERICA 

and 

FEDERAL MARITIME BOARD 

Respondents. 


•PETITION FOR THE REVIEW OF TWO ORDERS OF THE 
FEDERAL MARITIME BOARD 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This case arises on an amended petition (Appendix A) to review 
the report and order of the Federal Maritime Board dated October 4, 

1955 (J. A., pp. 1-23), the report of respondent Board on further 
hearing dated July 12, 1956 (J. A., pp. 25-47), and respondent Board’s 
second order dated September 10, 1956 (J.A., pp. 52-53), which reports 
and orders stated that equalization (defined below) from northwest ports 
to San Francisco in lieu of making ports of call would be permitted only 
to the extent that adequate shipping service is unavailable from north¬ 
west ports and, specifically, that equalization on explosives service 
was no longer justified from Puget Sound to the Philippines, subject 
to a 48-hour exception. Jurisdiction of this case is conferred by 
5 U.S.C. 1032, commonly known as the Hobbs Act (Appendix B, p. 10). 
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STATEMENT OF THE CASE 

The proceeding before respondent Board arose out of a complaint 
by the City of Portland and the Port of Seattle, municipal corporations 
representing the port interests of Portland, Oregon, and Seattle, Wash¬ 
ington, respectively, filed with respondent Board on July 22, 1952, 
against the Pacific Westbound Conference (hereinafter called the Con¬ 
ference) and its member lines, including Pacific Far East Line, Inc., 
petitioner herein. The complaint alleged that the Conference practices 
thereunder violated Secs. 15, 16, and 17 of the Shipping Act of I9l6, 
as amended, and Sec. 8 of the Merchant Marine Act of 1920. The 
Conference rule allows an individual conference line to meet the com¬ 
petition of other member lines by equalizing the cost to a shipper of 
shipping through any Pacific Coast port in lieu of making a direct call 
at such port. Equalization is the practice of absorption by a water 
carrier of the difference between the shipper's cost of delivery to ship's 
tackle at the nearest conference port and his cost of delivery to the port 
throu^ which shipment is actually to be made. The shipper's total 
transportation cost to port of destination is thus the same regardless 
of which port he ships through. 

Equalization has been practiced by the Conference since 1922 
and had been approved under Sec. 15 of the Shipping Act by United 
States Maritime Commission, the predecessor of respondent Board 
on October 2, 1946. Pacific Westbound Conference Agreement No. 7790, 
2 USMC 775. In that proceeding the Commission stated (at pp. 779-780): 

"Port equalization. Article 7 (A) of the agreement 
reads as follows: Each party hereto shall have the right 
to transship and meet the tariff rates and charges applying 
by direct steamer, unless otherwise unanimously agreed by 
the regular members entitled to vote, but cannot in any 
event charge less than such direct steamer. Each party 
has the privilege of equalizing the costs from point of 
origin to the ship's tackle at loading ports. 
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*^The charges absorbed may be those accruing 
under rail, motor vehicle, or coastwise water rates. 
Respondents state that the purpose of the rule is to 
minimize the ports of call for carriers, permit them 
to fill space that otherwise miglit not be filled, and 
to give the shipper more frequent sailings. Two 
examples were given as to how the rule works. 

First, a shipper with a plant in Oregon for the 
canning of berries desires to move the berries to 
San Francisco to consolidate them with a shipment 
of pears from the shipper's plant in California, in 
order that both shipments can go forward as one 
shipment under one bill of lading, thus lessening 
customs costs and paper work. Second, United 
States military authorities have shipped citrus fruit 
by rail from southern California to Vancouver, B. C., 
to be loaded on a vessel of respondent Canadian Pacific 
to reach destination at the proper time. Many times 
shippers have requested equalization to give them the 
benefit of a sailing that arrives at destination at a 
time to complete a contract or to make a particular 
festival. 

"Equalization has been practiced by the Conference 
on a small scale since its organization in 1922, and 
there has been no complaint against it by shippers or 
ports. Nor does it appear that the absorptions dissi¬ 
pate carrier revenue to the extent of creating a defi¬ 
cit which must be defrayed by non-equalized traffic. 

Under the circumstances, we are not disposed to dis¬ 
turb the rule as presently worded. However, since 
it is discretionary with respondents to accord or deny 
equalization, they must apply the rule so as to pre¬ 
serve the equality of treatment of shippers and ports 
required by Sections 15, 16, and 17 of the Shipping 
Act, 1916, as amended." 

After the first series of hearings, respondent Board's Examiner 
issued a recommended decision in which he found that the complaining 
ports did not provide the shipping service necessary to accomodate 
the trade, that whether the complaining ports could provide the necessary 
shipping service if the practice of equalization were eliminated was 
highly speculative, that San Francisco attracted the bulk of traffic 
because traditional commercial practices and superior shipping 
facilities had established it as the center of export trade to the Orient, 
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that the equalization practices did not pose a threat to the existence 
of complaining ports, that the amount of traffic diverted was small, 
that there was no proof that the equalization practices placed an undue 
burden on non-equalized cargo or that it resulted in unnecessary and 
uneconomic dissipation of carrier revenue, and that the practice 
assists carriers in maintaining schedules, cutting out ports of call, 
and keeping commitments on consolidated and other shipments, with 
an overall saving in operating expenses. The Examiner also found 
that the equalization practice served the needs of shippers and exporters 
by giving them a wider choice of Pacific Coast ports with more frequent 
and direct sailings to meet their needs and by enabling them to take 
advantage of consolidated shipments and short-term cancellations of 
space, to comply with routing instructions given by the buyer, and to 
ship in small lots to accomodate the requirements of the Oriental trade; 
that e:q)orters were thereby enabled to meet foreign competition; and 
that much of the traffic moving through San Francisco would be lost 
altogether if the equalization practice were eliminated. The Examiner 
held as to the equalization practice as a v^ole that the Conference and 
its member lines had hot violated Secs. 15, 16 and 17 of the Shipping 
Act of 1916 or the principles and policy of Sec. 8 of the Merchant Marine 
Act of 1920. 

On exceptions to the recommended decision, respondent Board 
in its report dated October 4, 1955, (J. A., pp. 1-23) held that the 
states of Washington, Oregon, Montana and Idaho, including points 
approximately 1, 000 miles from Portland and Seattle and points which 
are actually more accessible by rail to San Francisco, were geo¬ 
graphically and economically tributary to the ports of Seattle and Port¬ 
land; that equalization was prima facie discriminatory as between ports; 
that as ^plied to onions and other produce, newsprint, and e^losives 
from areas tributary to the ports of Seattle and Portland equalization 
was discriminatory against and unfair to those ports and detrimental 
to the commerce of the United States within the meaning of Sec. 15 of 
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the Shipping Act of 1916 and violative of the principles and policy of 
Sec. 8 of the Merchant Marine Act of 1920; and that in view of the in¬ 
adequacy of service from Seattle and Portland for apples and other 
deciduous fruits and also for dairy product23 equalization on these items 
was justifiable but only so long as reasonably adequate service was not 
available from Northwest ports. Under the same date of October 4, 

1955, respondent Board's issued its first order and was served on 
October 12, 1955, dis^proving Article 4 of Agreement F. M. B. No. 57 
(hereinafter called the Agreement) and Rule 2 of Pacific Westbound 
Conference Local Freight Tariff No. I-V (hereinafter called the Tariff) 
insofar as they authorize certain practices found by respondent Board 
to be unjustly discriminatory and unfair as between ports and detri¬ 
mental to the commerce of the United States within the meaning of 
Sec. 15 of the Shipping Act of 1916 and violative of the principles and 
policy of Sec. 8 of the Merchant Marine Act of 1920, and requiring 
Pacific Westbound Conference and its meml)ers to amend Article 4 
of the Agreement and Rule 2 of the Tariff to limit the percentage of 
absorptions and the areas to v^ich the practice could extend, and to 
permit equalization only where adequate seiwice is unavailable from 
the Northwest ports to Asian ports. 

Petitioner thereupon filed in this Court a petition for review of 
the 1955 order of respondent Board and submitted motions for inter¬ 
locutory injunction and temporary stay and for leave to adduce certain 
additional evidence. On January 9, 1956, this Court denied petitioner’s 
motion for interlocutory relief, but granted petitioner’s motion for 
leave to adduce additional evidence in connection with the conclusion 
of respondent Board that petitioner had admitted the adequacy of ex¬ 
plosives service from the Ports of Seattle and Portland and by order 
directed respondent Board to transmit the supplemental record of such 
evidence to this Court. 
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Respondent Board reopened the proceedings on January 24, 

1956 (J.A., pp. 23-24), and remanded the proceedings for the taking 
of the additional evidence concerning the said admission by agent. 

The same examiner was also directed to take 

”... additional evidence as to the adequacy of service 
to meet the requirements of shippers of e:q)losives 
to the Far East from the ports of Seattle and/or 
Portland including evidence as to whether the practice 
of equalization on explosives from areas naturally 
and geographically tributary to the ports of Seattle 
and/or Portland is justified.” 

The examiner held hearing on February 29 and March 1, 1956. 

In his recommended decision, which was dated April 11, 1956, he 
recognized that his earlier recommended decision under date of March 15, 
1955, in favor of a continuation of equalization had been overruled by 
respondent Board in its first report and order under date of October 4, 
1955; and he accordingly found against the continuation of equalization 
on explosives. His recommended decision was substantially adopted 
by respondent Board in its ” Report ... on Further Hearing, ” under 
date of July 12, 1956 (J.A., pp. 25-47). 

The precise issue on which this Court ordered the ruling of addi¬ 
tional evidence by respondent Board was dealt with in said report by 
respondent Board as follows: 

11. The Board^s finding that there was an admission 
by PFEL of adequate non-conference service for ex¬ 
plosives from the Pacific Northwest to the Philippines 
was based upon the prior testimony of witness L. G. 

Dunn. Upon further hearing he testified that there 
was no non-conference service, including tramp ser¬ 
vice, at the time he originally testified, now, or since 
World War n 8/; that he did not intend in his prior 
testimony to admit or state that there was, and that 
now there is not adequate scheduled service by con¬ 
ference vessels from the Pacific Northwest. His 
testimony as to inadequacy of the service is not only un¬ 
rebutted but is confirmed by other witnesses, (j. A., 
pTlSj 
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17. Whether witness Dunn, for PFEL, admitted 
adequacy of service is beside the point in view of 
this record vdiich establishes the fact that the 
witness did not intend to make such admission; also 
the fact that there was not, at tine time of the prior 
hearing, nor has there been since, any non-conference 
or tramp service, or any scheduled conference ser¬ 
vice adequate for the shipment of explosives from 
Seattle, Blake Island or Portland to the Philippines. 
This finding is based upon the undisputed testimony 
on further hearing that direct service is required, 
but that it was and is non-existenE (J.A., p. 34) 

21. ♦ ♦ ♦ ♦ In extenuation of PFEL’s course, it 
must be said that the Board's order condemning equali¬ 
zation on ejqplosives was based upon a mistake of fact , 
namely, its erroneous finding that there was adequate 
service from Northwest ports. (See Finding 17). 

(j.A., pp. 36-37) 

4c 

We must find, however, a present inadequacy 
of direct service for carriage of dynamite from Blake 
Island to the Philippines. ♦ ♦ ♦ ♦ We will, however, 
leave the record in this proceedi.ng open for a period 
of 30 days within which we will expect Java Pacific 
to give assurances of its intentions to initiate imme¬ 
diate and regular direct service. As evidence of an 
intention to adjust its sailing schedule to provide 
Seattle, Blake Island or du Pont as its last outbound 
call, we will accept a revised tariff or schedule re¬ 
flecting the adjustment . If its ssiilings are to be so 
adjusted, we will by order prohibit PFEL from 
equalizing on explosive shipments originating in 
the Nor^west, except when special conditions 
exist. (J. A., pp. 38-39). 

4c 4c « 4c 

We will ourselves ascertain whellier or not Java 
Pacific will reinstitute its direct service, in spite 
of the fact that the evidence overwhelmingly indi¬ 
cates its intention to do so. (Emphasis supplied.) 

(J. A., p.. 42). 
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Respondent Board subsequently issued its second order dated 
September 10, 1956 (J. A., pp. 52-53), \idiich did not refer to any 
"revised tariff or schedule" by Java Pacific; nor did it contain any 
mention of petitioner by name. 

On August 17, 1956, petitioner filed a petition for reconsideration 
and oral argument before respondent Board and requested it to stay the 
effective date of its order. No stay was ordered; the order was entered 
on September 10, 1956; and the petition was denied by respondent Board 
on November 13, 1956 (J.A., p. 53). 

By virtue of the equalization rule which has existed for over thirty 
years in the Pacific Westbound Conference, petitioner, a conference 
member since shortly after formation of the company in 1946, has been 
able to earn substantial revenues from cargoes shipped under equaliza¬ 
tion from the Pacific Northwest ports to the Orient, as reflected in the 
figures set forth in the revised Exhibit A to the affidavit by petitioner 
in support of its second motion for interlocutory relief from this Court. 

Petitioner is informed and believes that current trends of mining 
operations and development in the Philippines show that the demand 
for explosives will steadily continue to increase as pre-war normal 
levels of mining (which were many times that even now obtaining) are 
attained and exceeded and that tight controls have been imposed by the 
Philippine Constabulary over the shipment and storage of explosives, 
due to the unsettled situation in Asia, as a result of v^ich a frequency 
in arrivals is required. 

Unless petitioner is able, through equalization, to supply this 
demand for frequent and safe shipments of explosives, it is likely 
that not only will petitioner lose the business of shipping explosives, 
but that the principal shipper thereof, namely du Pont Company, will 
stand in danger of losing its markets in the Philippines, thereby damaging 
petitioner directly and substantially through the loss of this shipping. 

The gainers will be foreign flag steamship companies, tramp carriers 
and otherwise, and foreign producers of e^losives. 
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STATUTES, REGULATIONS, AND CONSTITUTIONAL 

PROVISIONS INVOLVED 

This case involves, 

1. Sections 15, 22, 23, and 31 of the Shipping Act of 
1916, as amended, printed in ^pendix B, Infra. , 
p.2, 3. 

2. Sections 1 and 8 of the Merchant Marine Act, 1920, 
printed in Appendix B, Infra ., p. 4, 5. 

3. Sections 101, 210 and 212 of the Merchant Marine 
Act, 1936, printed in Appendix B, Infra, p.6, 7. 

4. Sections 5(a), 7(c) and (d) and 10(a) and (e) of the 
Administrative Procedure Act, printed in Appen¬ 
dix B, Infra. , p.3, 9, 10. 

5. Sections 2, 6 and 7 (a) and (c) of the Hobbs Act, 
printed in Appendix B, Infra.. , p. 10, 11. 

STATEMENT OF POINTS 

Petitioner believes that the Federal Maritime Board erred in the 
following respects: 

A. Equalization on explosives between Northwest ports and the 

Philippines 

(1) In issuing and continuing in effect its first order without 
substantial evidence in the record to support said order, as now admitted 
on the record of further hearing specifically held on remand from this 
Court; 

(2) In rel 3 dng exclusively on hearsay and ex parte evidence 
to support its second order’s finding that monthly service will be pro¬ 
vided in the future by a foreign-flag carrier; 
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(3) In committing the fallacy of averages in finding that a 
monthly service schedule is adequate in the fact of the record exhibit, 
which was cited in support of such finding, showing that more frequent 
service was in fact necessary during five separate months in 1955; 

(4) In arbitrarily disregarding marketing requirements in 
the Philippines without appreciation of the shipper’s need to meet 
foreign competition; 

(5) In forcing the diversion of service to a foreign-flag 
carrier without recognition of the detrimental effect thereof upon a 
merchant marine owned and operated under the United States flag, 
the development of the foreign and domestic commerce of the United 
States, and the national defense; 

(6) In going beyond the specific remand of this Court for 
taking of additional evidence; 

(7) In permitting references to and consideration of irrelevant 
and prejudicial matters (e. g., possible over-equalization in violation of 
the Conference rules) vt^ich respondent Board had already determined 
were not properly the subject of these proceedings and would be the 
subject matter of a separate proceeding; 

B. Equalization in general (including explosives, apples and 

dairy products) 

(8) In placing petitioner under the burden of justifying 
equalization practices ^ich had already been approved under the 
Shipping Act by a predecessor of respondent Board, instead of placing 
such burden upon the complaining ports, ^ich had initiated the com¬ 
plaint proceeding against the Conference before respondent Board; 

(9) In arbitrarily and capriciously using the criterion of 
adequacy of service from the complaining ports as the sole test of the 
legality of equalization under the Shipping Act, contrary to past decisions 
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of Respondent Board, its predecessors and its sister agency, the Inter¬ 
state Commerce Commission, acting under a related statutory standard, 
without articulating a clear and adequate explanation of the departure 
from prior norms on equalization; 

(10) In arbitrarily and capriciously disregarding the interests 
of American shippers, exporters competing in foreign markets, and 
the commerce of the United States in upsetting the long-established 
practice of equalization, except where adequate transportation service 
from ports is otherwise unavailable; 

(11) In concluding that equalizalion by a water carrier, unless 
justified, is per se unlawful; 

(12) In upsetting long-standing equalization practices to the 
substantial damage of petitioner as a water carrier without any showing 
of record that complaining ports have sustained substantial injury; 

(13) In applying the provisions of Sec. 8 of the Merchant 
Marine Act of 1920, relating to port facilities, without regard to the 
statutory purposes and policy of that Act, particularly as amended by 
the Merchant Marine Act of 1936, in disposing of a complaint adjudi¬ 
cated under the Shipping Act; 

(14) In holding that Washington, Oregon, Idaho, and Montana 
in their entirety are naturally and geographically tributary to the ports 
of Portland and Seattle; 

(15) In disregarding and refusing to give weight to the findings 
of the Examiner. 


SUMMARY OF THE ARGUMENT 

1. The two orders issued by the Federal Maritime Board under 
Sec. 15 of the Shipping Act, on grounds of unjust discrimination against 
ports, prohibiting or restricting the Pacific Westbound Conference and 
its member lines, including petitioner herein, from equalizing the 
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cost of transportation from northwest ports (Seattle and Portland pri¬ 
marily} to San Francisco for ocean carriage to Asia, in lieu of making 
direct calls at such northwest ports, are not supported by the administra¬ 
tive record before respondent Board. The further hearing ordered by 
this Court has led to a candid admission by respondent Board that its 
first order, which overruled the examiner's recommended decision, was 
based on "an erroneous finding" of fact with regard to the precise issue 
on which this Court directed respondent Board to take further evidence. 

The second order (limited to explosives service) recites on its fact 
that it is predicated upon certain assurances with respect to the ade¬ 
quacy of explosives service to be supplied in the future by a foreign- 
flag carrier, v^ich predicate depends entirely upon ex parte corres¬ 
pondence received subsequent to the further hearing. The finding by 
respondent Board in its second order that shippers would be adequately 
serviced by monthly sailings is based on the fallacy of averages com¬ 
mitted by respondent Board in its cursory analysis of the table of 
sailings during 1955, vdiich shows on its face that more frequent than 
monthly service was in fact required during five months in 1955. 

Neither the orders nor the reports made clear and articulate findings 
by respondent Board to support or explain its rejection of the recom¬ 
mended decision of the examiner in favor of continuing equalization or not as 
its choice to depart from existing transportation norms. 

2. Respondent Board has arbitrarily and capriciously disregarded 
the statutory right of the shipper-exporter to frequent shipping service 
to enable him to compete effectively in foreign markets, and has under¬ 
taken, without any warrant in the shipping laws, to determine the nature 
of and frequency withlvdiich foreign markets should be supplied and the 
level of their financing, matters which are plainly foreign to the juris¬ 
dictional responsibilities of respondent Board. 

3. The national interest in developing a merchant marine under the 
United States flag, ^ich is one of the paramount purposes of the shipping 
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laws, has been heedlessly sacrificed by respondent Board in favor of 
port development to the extent of requiring an American shipper- 
exporter to supply his foreign markets exclusively via a foreign-flag 
carrier, contrary to the specific provision of the Merchant Marine 
Acts of 1920 and 1936, vdiich directed respondent Board to provide 
shipping service under the United States f].ag **on all routes essential 
for maintaining the flow of such domestic and foreign borne commerce 
at all times. ** 

4. The handling of this proceeding on remand to the examiner, 
following the order of this Court directing that additional evidence be 
taken on the specific issue of the alleged admission of petitioner's 
witness, was arbitrary and capricious in the following respects: (a) 
Recognizing that the equalization provision here involved had been here¬ 
tofore approved under Sec. 15 of the Shipping Act, respondent Board 
assumed that equalization is prima facie discriminatory against ports, 
unless justified. This unwarranted assumption operated to relieve the 
complaining ports of satisfying the burden of proof which, as the pro¬ 
ponents of a new rule or order, was legally theirs under the Administra¬ 
tive Procedure Act. (b) There is no showing of record of substantial 

I 

injury to the complaining ports from a continuation of equalization prac¬ 
tices under the Conference agreement and tariff of respondent Board. 

Nor is there any showing of a comparative weighing of the advantages 
to the port of Seattle against the possible loss to the State of Washington 
from a curtailment or closing of du Font's plant for the manufacture of 
e^losives. (c) Respondent Board adopted the findings of the examiner 
at the further hearing with respect to subject matter not contained in 
the order and notice of such further hearing. 
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5. Port equalization is a recognized and legitimate transportation 
practice under decisions of the Federal Maritime Board and its predeces¬ 
sors, as well as those of the Interstate Commerce Commission, the 
^grandfather" agency in the field of transportation regulation. Both 
agencies have approved equalization of ports on the basis of competition 
so long as the localities or ports involved were not shown to be unduly 
preferred or prejudiced the measure of unjust discrimination; and, in 
the case of equalized rates, so long as the rates were within the zone of 
reasonableness. The factor of adequacy of shipping service to or from 
one of the competing ports or localities involved has never been used by 
respondent Board, its predecessors, the Interstate Commerce Commis¬ 
sion or the courts, as a controlling factor in passing upon the propriety 
or reasonableness of equalization practices or rates. Certainly neither 
of these agencies has ever pronounced equalization bad or unlawful simply 
because some elements of discrimination might be apparent. The question 
has always been: are enough of such elements apparent to warrant pre¬ 
scriptive action? The basic criteria previously applied by transportation 
regulatory agencies and approved by the courts have been fair competition 
between carriers, shippers or localities, reasonableness, costs or value 
of service, the opportunity of shippers in the public interest to ship from 
more than one port, overriding considerations of national defense, etc. 

The hearing examiner, following precedent, recognized these norms 
in the first recommended decision in this proceeding. But the re¬ 
spondent Board reached a different conclusion that glaringly fails to cite 
any precedent for the unusual concept that equalization of ports is per se 
unjustly discriminatory if there is adequate service (even though by a 
foreign carrier) out of, the port or ports being equalized. Administrative 
agencies usually do not follow the rules of stare decisis, or res adjudi - 
cata. Their so-called "e:q)ertise” has been generally recognized; but 
where, as here a set of long established norms on which carriers and 
shippers have come to rely is suddenly overturned with no rational sub¬ 
stitute provided, the Court should require something more. 


15 


THE ARGUMENT 

This case does not involve any dispute concerning the legitimacy of 
a conference agreement as such under Sec. 15 of the Shipping Act, but 
is limited entirely to the review of two final orders of the Federal Mari¬ 
time Board relating to certain equalization practices permitted under a 
conference agreement (and the corresponding tariff) v^ich had heretofore 
been ^proved under Sec. 15 of the Shipping Act by the predecessor agency 
of respondent Board. Equalization practices were designed and have oper¬ 
ated for the purpose of enabling ocean carriers out of San Francisco to 
compete with other water carriers out of northwest ports for cargoes 
destined for Oriental ports without necessarily making ports of call in such 
northwest ports. Such equalization is available to any shipper without 
discrimination. In determining the amount of equalization, the petitioner 
has limited, and will continue to limit, itself to absorption based ex¬ 
clusively on the costs of transportation of goods from northwest ports 
to San Francisco in lieu of the direct port of call by the ocean carrier. 

The shipper who would otherwise ship directly from northwest ports is 
thereby put on a parity for Oriental shipping service with any shipper 
from San Francisco and can thus compete more efficiently in Oriental 
markets than if it were limited to direct shipping service from north¬ 
west ports. 

ARGUMENT I 

The orders here under review are not supported by the 
administrative record before respondent Board in that 

A. Respondent Board has admitted in considered words 
of its own choosing that its first final order, dated October 4, 

1955, was based on an ^’erroneous finding*^ of fact with respect 
to the precise issue on which this Court directed respondent 
Board to take additional evidence; 



B. Respondent Board has candidly recited on the face 
of its second final order, dated September 10, 1956, that it 
was based on assurances received from a foreign-flag car ¬ 
rier, subsequent to the conclusion of the further hearing , 
which order is therefore not based on evidence legally a part 
of the administrative record before respondent Board ; 

C. The report of respondent Board, dated July 12, 1956 , 
shows on Its face that the finding of respondent Board with 
respect to the adequacy of monthly shipping service on explo¬ 
sives from the Puget Sound to the Philippines Is based on a 
fallacy of averages; further, such finding Is contrary to the 
evidence of the shipper concerned, and is not supported by 
substantial evidence; and 

D. Respondent Board has not made sufficiently complete 
and clear findings on which to predicate Its orders . 

It Is axiomatic that a Court will not substitute Its judgment for that 
of an administrative agency and that the findings of such an agency are 
entitled to great weight. As was said by the Supreme Court in Swa 3 nie 
& Hoyt V. United States, 300 U.S. 297, 304 (1937), in connection with 
a determination by respondent Board^s predecessor in the field of the 
regulation of ocean shipping, '’Such determinations will not be set aside 
oy courts if there is evidence to support them. " Also see United States 
Navigation Co . v. Cunard Steamship Co ., 284 U.S. 474, 485 (1932), 
where the court referfed to the predecessor of this Board as "an admin¬ 
istrative body especially trained and e^erienced in the intricate and 
technical facts and usages of the shipping trade; and with which that body 
consequently is better able to deal." 

But the above, of course, does not mean that any findings made by 
respondent Board are impregnable from judicial review. If an adminis¬ 
trative order is not supported by substantial evidence of record, it 
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necessarily follows that the order is invalid. Universal Camera Corp . 

V. National Labor Relations Board, 340 U.S. 474 (1951); Minneapolis * 
Honeywell Regulator Co . v. Federal Trade Commission , 191 F 2d 786 
(1951). Here the facts on the support of respondent Board^s order by the 
evidence in the administrative record are hardly subject to question or 
argument in view of the specific findings on further hearing by respondent 
Board itself in its mimeographed report of July 10, 1956, with reference 
to the precise issue on which this Court directed respondent Board to take 
further evidence. Those findings, as set forth by respondent Board in 
presumably considered words of its own choosing, are 

(a) That the witness of the petitioner did not intend to make any 
admission of the adequacy of explosives service from Northwest ports 
to the Philippines (J.A. , p. 32); 

(b) That, in any event, there was no factual basis at the time of 
the prior (1955) hearing for the alleged admission (J.A., p. 32); 

(c) That the ”undisputed testimony on further hearing" in regard 
to explosives was "that direct service is required, but that it was and 
is non-existent " (Emphasis supplied) (J.A., p. 34); and 

(d) That "The Board's order condemning equalization on e:!q)lo- 
sives based upon a mistake of fact, namely, its erroneous finding that 
there was adequate service from northwest ports." (Emphasis added) 

(J.A., pp. 36-37). 

Respondent Board is to be commended for its candor, in confessing 
the error underlying its first order. Its language in the report on further 
hearing leaves no doubt that respondent Board was initially mistaken in 
its interpretation of the evidence before it, which interpretation departed 
from the proposed finding of the examiner, and that its initial finding 
which was challenged in this Court by petitioner had not a scintilla of 
evidence to support it. 

Yet respondent Board has failed formally to suspend or vacate its 
first order which was predicated upon its erroneous finding of fact. That 
first order set forth an ultimate conclusion of respondent Board which 
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was inconsistent with the subsequent basic findings of fact by respondent 
Board and was not based at either hearing **upon consideration of the 
whole record”; nor was such conclusion of the Board in any way ”sup- 
ported by and in accordance with the reliable, probative, and substantial 
evidence” required by Sec. 7 of the Administrative Procedure Act. Re¬ 
spondent Board has so conceded in its report on further hearing insofar 
as its orders were predicated upon its application of the criterion of 
adequacy of shipping service is concerned. 

This criterion of service is the standard chosen by respondent Board 
itself in justification of its order, prohibiting or restricting equalization 
from Northwest ports, whereas petitioner has insistently challenged the 
validity of that standard as the exclusive criterion for determining the 
validity of equalization under Sec. 15 of the Shipping Act, and it does so 
in this brief, infra, p. 37 et seq. 

It is well established in law that where an administrative agency 
purports to act under certain principles, then its action must be weighed 
in accordance with those announced principles. In the Chenery Case, the 
Supreme Court said: 

”The grounds upon which an administrative order 
must be judged are those upon which the record dis¬ 
closes that its action was based * * ♦ . . .an admin¬ 
istrative order cannot be upheld unless the grounds upon 
which the agency acted in exercising its powers were those 
upon which its action can be sustained. ” Securities and 
Exchange Commission v. Chenery Corporation, 318 U.S. 

80 (1943), 87, 95. 

Applying that principle to this proceeding, respondent Board over¬ 
ruled its examiner to enunciate a new standard—the standard of service 
from ports—for testing the validity of equalization practices under Sec. 

15 of the Shipping Act and made a specific finding of fact in application of 
that standard, and that finding of fact is now conceded was erroneous. 

From the above it follows that the first order of respondent Board 
was invalid at the time it was issued and that it has remained invalid to date. 
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B. Respondent Board purported to cure the admitted defect in the 
record of further hearing by reciting on the face of its second order cer¬ 
tain additional findings which it had made on its own without reference 
to the hearing before the examiner. After having explicitly recognized 
in its report on further hearing that "the undisputed testimony on further 
hearing (is) that direct service, but that it was and is non-existent" 
(Emphasis supplied), respondent Board then went on to clear: 

’We will, however, leave the record in this pro¬ 
ceeding open for a period of 30 days within which we will 
expect Java Pacific to give assurances of its intentions 
to initiate immediate and regular direct service. As 
evidence of an intention to adjust its sailing schedule to 
Seattle, Blake Island or duPont as its last outbound call, 
we will accept a revised tariff or schedule reflecting the 
adjustment. If its sailings are to be so adjusted, we will 
by order prohibit PFEL from equalizing on explosive 
shipments originating in the Northwest, except when 
special conditions exist." (J.A., p. 39) 

No "revised tariff on schedule" by Java Pacific appears anywhere 
in the record before respondent Board; nor does the second final order 
of respondent Board refer to any "revised tariff or schedule" by Java 
Pacific; nor does such second final order refer to petitioner by name or 
otherwise (J.A., pp. 52-53). 

The. second final order of respondent Board recites that "The Board 
was formally advised that Java Pacific & Hoegh Lines will make calls 
approximately monthly at Blake Island [explosive anchorage for Seattle] 
when e:q)losive cargoes, in any quantity are offered, and in such cases 
Blake Island will be the last loading port prior to proceeding directly to 
Philippine Island ports of discharge." (J.A., pp. 52-53) 

Assuming, arguendo , that service is properly the exclusive criterion 
for determining whether or not equalization results in unjust discrimina¬ 
tion among ports, the above recitation with respect to Java Pacific is 
plainly no finding of adequate existing service by respondent Board on 


the record of further hearing, in accordance with the order of this Court, 
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at which petitioner could exercise its right of cross examination. This 
recitation by defendant Board relates but to an ex parte declaration of 
intention on the part of a local agent — who does not appear to have been 
under oath — that its principal, a foreign-flag carrier, will provide 
service in the future . 

It is not without significance that respondent Board chose to let a 
couple of months elapse between the filing of its report on further hear¬ 
ing, which was dated July 12, 1956, and the issuance of its second order 
based on the report of further hearing, which is dated September 10, 

1956. The lapse of that time was presumably made necessary for the pur¬ 
pose of enabling a foreign-flag carrier, through its local agent on the 
Pacific Coast, to make "assurances of its intention" to respondent Board 
that it would cure the present vacuum in the record as to the adequacy of 
the shipping service on explosives from Puget Sound to the Philippines. 

The fact that the face of the order recites that respondent Board was 
"formally advised" does not, of course, alter the ex parte nature of this 
"evidence" in the formi of a letter from the local agent of the foreign- 
flag carrier that it would institute shipping service in the future. Inci¬ 
dentally, it required, two letters from the agent before respondent Board 
was satisfied with the "assurance" (J. A., pp. 49-51). 

Under the Shipping Act, as well as under the Administrative Proce¬ 
dure Act and the Hobbs Act, the record on review consists of the pleadings 
and evidence before the administrative agency. This is made specifically 
plain in this case by the provision of Sec. 23 of the Shipping Act which 
directs that the orders of the respondent Board shall be made "only after 
full hearing", 46 U.S.C. 822. Under Sec. 10 of the Administrative Pro¬ 
cedure Act, judicial review of agency action shall be based on the '’whole 
record" before the agency, 5 U.S.C. 1009(e). Under Sec. 6 of the Hobbs 
Act it is further specified that the record to be certified to the Court of 
Appeals shall consist of "the pleadings, evidence and proceedings before 
the agency." 5 U.S.C. 1036. 
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In Morgan v. United States , 298 U.S. 468, 480 (1936), the Supreme 
Court held that ’’Nothing can be treated as evidence which is not intro¬ 
duced as such [citing United States v. A. & S. R. Co., 265 U.S. 274], 
Facts and circumstances which ought to be considered must not be ex¬ 
cluded. Facts and circumstances must not be considered which should 
not legally influence the conclusion. ” This principle was followed by the 
Court of Appeals for this Circuit in Norris & Hirshberg v. Securities & 
Exchange Commission , 85 App. D.C. 268, 163 F. 2d 689 (1947), cert, 
den. 333 U.S. 867, which involved the certification of the transcript 
by the Securities and Exchange Commission, wherein it concluded that 
’’the Commission has no right to consider any evidence except that which 
is adduced at the hearing and that it must consider all the evidence which 
was so adduced, and must base its decision upon that evidence alone. ” 
692u. After examining in some detail the nature of the documents that 
constitute the record before an administrative agency, the Court concluded 
that it was vitally concerned 

’’with knowing that the record considered by the Com¬ 
mission was in fact a true record; which means that it is 
of first importance for the court to know whether, in reach¬ 
ing its decision, the Commission considered as evidence 
all the matter which was introduced as such and nothing 
more. That was its duty. If the duty was not performed, 
the order was void ab initio, and there is no occasion for 
judicial review to determine whether an inaccurate rec¬ 
ord shows substantial evidence to support it. ” 693. 

In that case the transcript as certified was held to be an improper 
transcript and the clerk was directed to return it physically to the Com¬ 
mission, which was directed to prepare and file a transcript ’’containing 
the pleadings and all the evidence introduced before the trial examiner 
and containing nothing else” for certification to the court. If the Com¬ 
mission had rested its decision ’’upon the record shown in the imperfect 
transcript, or upon any record other than the true one, it should rescind 
the order complained of here, should then address itself to a considera¬ 
tion of the record actually made by the parties and, guided by that 


consideration alone, should make a finding of facts and enter such order 
as it may deem to be required in the premises. 694. 

Applying the rationale of the Norris & Hirshberg Case to the facts 
of this proceeding, respondent Board was substantially influenced, as 
it has itself recited on the face of the order, by the "formal" assurances 
by Java Pacific of future service on explosives from Puget Sound to the 
Philippines, a matter which was not properly in evidence before respon¬ 
dent Board. Such an extra-evidentiary matter cannot constitute a basis 
sufficient for the second final order. On this ground alone respondent 
Board's second order is invalid. The order should be set aside and the 
proceeding should be remanded to respondent Board for "consideration 
of the record actually made by the parties and, guided by that considera¬ 
tion alone" respondent Board "should make a finding of facts and enter 
such order as it may deem to be required in the premises." 

Counsel for respondents have already recognized the weakness of 
this "evidence" to support the second final order of the respondent Board 
by stating in this Court that the correspondence between the local agent 
of the foreign-flag carrier and respondent Board subsequent to the closing 
of the hearing before the trial examiner is "immaterial", from the stand¬ 
point of supporting the order of the Board. To reach that conclusion, 
however, it is necessary for counsel for respondents to disregard most 
of the language employed by respondent Board in describing its order and 
the basis for it. This concession by counsel forces a defense of respon¬ 
dent Board's second final order, not on the basis of the evidence re¬ 
cited on the face of the order, but in terms of other evidence in the record 
before respondent Board. This not only involves a change in the weight 
given to the factors cited on the face of the order itself but also requires 
respondent Board at this time to make a different characterization of 
the evidence from that made by respondent Board when it filed its report 
on further hearing on July 10, 1956. At that time the respondent Board 
recognized that the "undisputed testimony" indicated that there was no 
adequate shipping service from the Puget Sound to the Philippines, as 
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has already been quoted, supra , p. 7 . it will hardly benefit counsel 
for respondent Board now to ai^ue that this conclusion of respondent 
Board was also erroneous and that in fact there was adequate evidence 
before the Board to support the conclusion that there was adequate ex¬ 
plosives service from Puget Sound to Asian ports. 

It is interesting indeed to note the various vacillations of respon¬ 
dent Board and its counsel in endeavoring to justify its conclusion that 
there ^ adequate explosives service from the Puget Sound to the Philip¬ 
pines and that, consequently, that equalization should be prohibited or 
restricted. Initially, respondent Board, disregarding the finding and 
recommended decision of its examiner, stated that the petitioner through 
its witness at the first hearing (1955) had admitted the adequacy of explo¬ 
sives service. When this was challenged by petitioner in this Court and 
became the subject-matter of a further heai'ing (1956), as directed by 
this Court, respondent Board abandoned its earlier position and agreed that 
the uncontroverted testimony before it was that there was no adequate ser¬ 
vice on explosives from the Puget Sound to the Philippines and suggested 
that it would itself endeavor to obtain evidence of future serv ice on ex¬ 
plosives from the foreign-flag carrier, specifying the nature of such evi¬ 
dence of future service. No documents corresponding to these specifica¬ 
tions were filed in this proceeding. Respondent Board thereupon engaged 
in some informal exchange of correspondence with the local agent of the 
foreign-flag carrier (J. A., pp. 49-51) and on the basis of that exchange 
issued its order September 10, 1956, reciting such correspondence as 
among the facts "appearing” in support of the order. When this correspon¬ 
dence was challenged by petitioner in earlier proceeding in this Court for 
interlocutory relief, counsel for the Board readily conceded that the "evi¬ 
dence" cited by the Board was "immaterial". 

Assuming arguendo that respondent Board has not issued its order 
on the basis of ex parte evidence and was in fact endeavoring to justify 
its order on the basis of the administrative record before respondent 
Board, it will be readdy apparent from an analysis of that record that 
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it consists exclusively of hearsay testimony by a local agent who did 
not have the necessary authorization to speak fully and responsibly for 
his principal, as is illustrated by the exchanges where the wit¬ 
ness constantly sought refuge in the fact that he was the agent and not the 
principal and that these were matters that would have to be taken up with 
the principal, who never appeared. (J. A., pp. 85-94). 

Petitioner is merely arguing that the record before respondent 
Board on existing or prospective explosives service by Java Pacific 
consists solely of hearsay and not of probative evidence. Under several 
decisions of this Court an administrative record supported only by hear¬ 
say is not a record supported by ^^reliable, probative, and substantial 
evidence^’ required under Sec. 7 of the Administrative Procedure Act. 

In Consolidated Edison & Co. v. NLRB , 305 U.S. 197, 230 (1938), the 
Supreme Court said "mere uncorroborated hearsay or rumor does not 
constitute substantial evidence." This was followed in Willapoint Oysters , 
Inc. V. Ewing , 174 F2d 676 (1949); NLRB v. Amalgamated Meat Cutters 
and Butchers Workmen, 202 F2d 671 (1953). And respondent Board has 
itself recognized the "fatally deficient" support of a record by hearsay 
evidence because if its "failure to provide opportunity for cross -exam ina- 
tiori’ in Compagnie de Navigation C 3 rprien Fabre et al ., 5 Pike & Fischer, 
Adm. Law (2nd Ed.) 441, 449 (1955). 

C. In finding monthly shipping service on explosives from Puget 
Sound to the Philippines to be adequate to meet the needs of shippers, 
respondent Board has consistently committed the fallacy of averages in 
its findings on further hearing. Respondent Board reached its finding 
of the adequacy of monthly sailings as a deduction from a record exhibit 
of 17 sailings, during 1955, reduced to 13 to eliminate sailings on which 
equalization was not made, (J. A., p. 30). Petitioner does not contend 
otherwise than that there are 12 months to the year; and 13, after all, 
is only 1 more than 12, or is really only the baker^s dozen for good 
measure. But the figures on sailings recited by respondent Board show 




25 


on their face that there were three sailings in each of the months of 
September and November and two sailings in each of the months of Janu¬ 
ary, February and June, 1955. How can such a record support a finding 
that monthly service is adequate? It is the old fallacy of averages, which 
ought not to have misled such an expert body as respondent Board. 

This finding by respondent Board of the adequacy of monthly service 
is also arbitrary and capricious because of the cavalier manner in which 
it discounted the unequivocal statement of a shipper's requirements by 
the duPont witness at the further hearing (J.A., pp. 59, 61, 63-68), the 
substance of which has been repeated under oath in this Court (affidavit 
attached to petitioner's motion for leave to file, dated October 5, 1956) - 
that more frequent than monthly service on explosives is required to 
enable duPont to compete effectively in the Philippine market. What 
better evidence is there of the need for frequent sailings than the require¬ 
ments of duPont in supplying its foreign consumers? Yet respondent Board 
brushed these aside as "self-serving statements" (J.A., p. 35) and stated 
that "the desire of receivers to keep down their capital outlay" (by keep¬ 
ing low inventories of explosives in the Philippines) are "not controlling 
facts in determining adequacy of service from Northwest ports." (J.A., 
p. 35). 

It is obvious that the demands of consumers of explosives are plainly 
controlling factors in determining whether duPont will continue to sell 
explosives in a competitive market with other sellers who can offer fre¬ 
quent deliveries. 

D. Nor did respondent Board make sufficiently complete and clear 
findings on which to predicate its orders. The formulation of the findings 
by the respondent Board takes on added significance in the light of the fact 
that the conclusions reached by the Board with respect to the equalization 
practices are so sharply at variance with prior decisions of respondent 
Board and with the decisions of respondent Board^s sister agency, the 
Interstate Commerce Commission, as set forth below. 
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The initial recommended decision by the examiner, following the 
first hearing before respondent Board, did not lay a ground work for 
findings to support the overriding report of respondent Board, because 
the examiner's recommended decision was predicated upon acceptance 
of existing transportation norms with respect to equalization. The de¬ 
termination of respondent Board to depart from these existing trans¬ 
portation norms led naturally to this very difficulty of inadequate findings 
because the initial recommended decision of the examiner was not adapted 
to that new purpose. Respondent Board did nothing to supply the deficiency 
of findings but otherwise accepted the recommended decision of the ex¬ 
aminer who, of course, had prepared it with entirely different conclu¬ 
sions in view. 

When the examiner was directed to conduct the further hearing, 
he presumably noted the degree to which his initial recommended deci¬ 
sion had been overriden, but he also, like respondent Board before, 
s ignally failed to make a complete and clear statement of the findings 
on the basis of which he proposed to justify the deviation of respondent 
Board from established transportation norms on equalization. Where 
the examiner and respondent Board did state some of the factors which, 
in their opinion, led them to their new standards of equalization, they 
made transparently clear the fallacious basis of the orders in this pro¬ 
ceeding - namely, their conclusions with respect to the adequacy and 
frequency of explosive sailings, supra, p.24 , and the disregard of 
the requirements of the shipper for sufficiently frequent sailings by 
U.S. flag carriers so as to enable him effectively to compete in foreign 
markets, infra, p. 30-31. 

This lack of adequate and sufficient findings by respondent Board, 
of course, makes the problem of judicial review more difficult, particu¬ 
larly since the equalization practice in marine transportation is a highly 
complicated, difficult and technical subject. It has been recognized by 
this Court, however. 
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”the courts cannot evade their responsibility merely 
because the subject matter is obscure. And neither 
can they be required to probe the minds of the agency 
for unfound facts or unexpressed reasons. The coordi¬ 
nation of the two functions of administrative discretion 
and judicial review requires the facts on which the dis¬ 
cretion is exercised, and the reasons, be clearly and 
completely stated. When the matter is complicated, 
necessity is greater. ” Missouri River Fuel Corp . 

V. Federal Power Commission, 163 F2d 433, 439 
( 1947 ): 

That case dealt with the review of the Federal Power Commission's re¬ 
jection of the established demand-commodity formula by agency, in 
marked departure from the established concepts hitherto prevailing in 
that regulatory field. As this court then said, "the nature of the new 
proposal must be clear enough for the courts to exercise the function of 
review imposed on them by the statute." P. 444. Also see Secretary of 
Agriculture v . United States , 347 U.S. 645, 654 (1954), wherein the 
Supreme Court said, 

"In dealing with technical and complex matters 
like these, the Interstate Commerce Commission 
must necessarily have wide discretion in formulating 
appropriate solutions. But we do say that while the 
Commission has addumbrated the reasons that com¬ 
mended these changes to its approval, the Commission 
has not adequately explained its departure from prior 
norms, and has not sufficiently spelled out the legal 
basis of its decision. We do not know whether the Com¬ 
mission has disregarded its own findings . . .; or whe¬ 
ther, in order to meet an unusual situation, the Com¬ 
mission has modified the normal doctrine . . .; or 
whether the Commission, for a reason not made ex¬ 
plicit, has here deemed irrelevant the prevailing rule of 
its prior cases .... In short, the Commission has 
not e3q)lained its decision Vith the simplicity and clear¬ 
ness through which a halting impression ripens into 
reasonable certitude. In the end we are left to spell 
out, to argue, to choose between conflicting inferences. 
Something more precise is required in the quasi-juris- 
dictional findings of an administrative agency. [Citing 
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cases] We must know what a decision means before 
the duty becomes ours to say whether it is right or 
wrong. ’ United States v. Chicago, M., St. P. & P. 

R. Co., 294 U.S. 499, 510-511.»» 

The Court of Appeals for the 3rd Circuit said in the Baltimore & 
OhioR.R. Co. V. United States , 201 F 2d 795 (1953), having reference 
to the Shipping Act, that the "parties concerned are entitled to have the 
reviewing tribunal have something more explicit than this type of gen¬ 
eralization. " In that case, as in this proceeding. The Federal Maritime 
Board was departing from a line of decisions by the United States Mari¬ 
time Commission without any explanation for the ^parent difference 
in the point of view of those decisions. 

The ports of Portland and Seattle may be more naturally "tributary" 
in a geographical sense to some of the producing territory in Washington, 
Oregon and Idaho (Hood River, for instance) insofar as the distance fac¬ 
tor is involved, but distance is not the only factor to be taken into ac¬ 
count in reaching solutions to equalization problems. 

The Chief Examiner of respondent Board recognized this point and 
dwelt upon it fully in his recommended decision of March 15, 1955. 

After pointing out many of the advantages of equalization, such as the 
ability of shippers to consolidate their shipments outbound from San 
Francisco, their opportunity thereby to divert shipments in transit, 
their ability thereby to compete with other shippers by having the advan¬ 
tage of frequent sailings from San Francisco, and pointing out also the 
advantages of equalization other than its cargo realization advantages 
insofar as the carrier is concerned, such as enabling the carrier to 
maintain its schedules, cut out otherwise necessary ports of call, elimi¬ 
nate expensive shifting of vessels and keeping its carrier commitments 
otherwise adjusted, and after pointing out also the advantages of equali¬ 
zation to brokers and exporters in San Francisco thereby to compete in 
the world markets, the Chief Examiner concluded that "while the equali¬ 
zation practice facilitates the diversion of traffic from complaining ports. 
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such practice is not the basic reason for such diversion. The fact is 

that the producing areas of the great bulk of traffic involved are also 

economically tributary to San Francisco . ” (emphasis supplied) 

In rate equalization cases the Interstate Commerce Commission 

has always taken the position that distance alone is not the controlling 

factor. In Kansas City Transportation Bureau v. A. T. & S. F. Ry . 

Co. , 16 ICC 195 at 203, the Commission said 

^The adoption of distance alone has a measure of the rates 
from points of origin to the primary markets would necessar¬ 
ily result in a clear division of the territory between the mar¬ 
kets, and would be destructive of competition in most of that 
territory. 

Again on page 206 of the same report, this Commission stated 

^In an adjustment of this kind, as the Commission has fre¬ 
quently said, we must scrutinize carefully not only the en¬ 
tire rate involved and the interests of the places and persons 
especially represented in the pleadings, but the certain and 
logical and probable effect of making a change. ” 

In an Empire Shipper's League v. Director General, Oregon - 
Washington Railroad & Navigation Company, et al. , 59 ICC 321, the 
Commission laid great stress upon many economic factors relating 
to equalization in addition to the distance factor, and in that case re¬ 
fused to give Portland (one of the complainants herein) any better ad¬ 
justment to certain Columbia River Basin shipping points than was en¬ 
joyed by Seattle, even though the distance factor favored Portland. 

This approach is consistent with the ruling of the U.S. Supreme 
Court in Texas and Pacific Ry. Co. v. Interstate Commerce Commission , 
162 U.S. 197, wherein the court stated that ”all circumstances and condi¬ 
tions which reasonable men would regard as affecting the welfare of the 
carrying company, and of the producer,shippers . . . should be con¬ 
sidered. ” The right of a carrier to meet competition of carriers at other 
ports by equalization is not challengeable except as being without the zone 
of reasonableness prescribed by Sections 16 and 17 of the Shipping Act. 
^’Reasonableness^* is ascertained by examining all factors. (See Texas and 
Pacific Ry. Co. v. United States , 289 U.S. 627.) 

It is urged that mere geographic tributariness is not a sufficient 
ground on which to eliminate equalization. There must be consideration 
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given to all of the circumstances and conditions shown of record as 
affecting not only the complaining ports but also the welfare of the car¬ 
riers involved, the producers, the exporters, and the receiving port 
(In this Case San Francisco). 

ARGUMENT H 

The reports and orders of respondent Board arbitrarily disregarded 
the statutory right of the shipper and exporter to be considered in the 
issuance of orders under Sec. 15 of the Shipping Act . 

Under section 15 of the Shipping Act respondent Board has been 
directed by the Congress to take into account not merely the interest of 
ports, as one might conclude from the reading of the orders of respon¬ 
dent Board in this proceeding, but to take into account the interest of 
»»carriers, shippers, exporters, importers’*, the relationship between 
’’exporters from the United States and their foreign competitors”, and 
whether a shipping agreement would ’’operate to the detriment of the com¬ 
merce of the United States”, or ”be in violation” of the Shipping Act. 

The statutory standard and requirements have been completely disregarded 
by respondent Board in the preparation of its reports and orders. 

Respondent Board has displayed its disbelief of the testimony of 
the shipper as to its requirements for frequent explosives service from 
the Puget Sound to the Philippines; and it has expressed its suspicions 
of the motives of the American shipper and its agents in supporting peti¬ 
tioner as an ocean carrier. (J.A., pp. 34-3^. On the other hand, re¬ 
spondent Board has indicated that it was readily persuaded by the hearsay 
testimony of the witness of the local agent of the foreign-flag carrier 
who typically, when pressed on cross examination, had to refer to his 
absent principals’. (J.A., pp. 86-94). 

Moreover, respondent Board has declared that the requirements 
of a shipper or foreign purchaser for frequent shipments to the Philip¬ 
pines have no controlling weight where such requirements would £q>pear 
to conflict with the paramount desire of respondent Board to promote the 
development of ports to the disregard of all other interests, including the 


interest of ocean carriers, shippers and exporters. It strains credulity 
to read in the report of respondent Board that it undertook in this pro¬ 
ceeding to evaluate the desire of Philippine purchasers of explosives 
”to keep down their capital outlay^’ for inventories of e3q)losives held 
in the Philippines, implying that the customers of the American shipper 
should really have greater working capital so as to maintain higher in¬ 
ventories of explosives (J. A., pp. 34-35). Where in the Shipping Act 
or in the Merchant Marine Act or in any other act administered by re¬ 
spondent Board has it been given the authority to determine the nature 
of the market for explosives in the Philippines, the frequency with which 
it should be supplied with explosives and the amount of working capital? 
When the shipper reaffirmed in affidavit form in this Court (in connection 
with petitioner’s second application for interlocutory relief), its concern 
over the adequacy and frequency of e:q)losive service from Puget Sound 
to the Philippines, counsel for respondent Board answered in this Court 
that the size of the explosives traffic affected by the orders of respondent 
Board ’’could not possibly materially affect an enterprise of the magnitude 
of duPont’s. This is a further example of the consideration given by 
respondent Board to the interest of the shipper in this proceeding. 

ARGUMENT IH 

By focusing its attention narrowly on the promotion of port devel ¬ 
opment, citing as authority therefore Sec. 8 of the Merchant Marine Act 
of 1920, respondent Board has disregarded the national interest of the 
shipping laws in fosterii^ a United States flag merchant marine as the 
paramount statutory policy . 

Both the complaining ports and respondent Board cited the provisions 
of Sec. 8 of the Merchant Marine Act of 1920 as statutory authority for 
emphasizing port development in dealing with equalization practices 
under Sec. 15 of the Shipping Act of 1916, as amended. A careful ex¬ 
amination of the actual text of Sec. 8 of the Merchant Marine Act of 
1920, however, readily demonstrates that both the complaining ports 
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and respondent Board have misread the scope and e£^ect of that section; 
and they have, of course, completely ignored the declared statutory pur¬ 
poses of the Merchant Marine Act of 1920, in the light of which the pro¬ 
visions of Sec. 8 is necessarily to be construed. A reading of Sec. 8 of 
the Merchant Marine Act of 1920 shows that it authorized respondent 
Board 

(a) To investigate ports, terminal, and warehouse facilities, in¬ 
cluding the territorial regions and zones tributary to port, the natural 
direction of the flow of commerce, congestion of commerce at ports, 
terminal facilities, the most expeditious and economical transfer or 
interchange of passengers or goods between carriers by water and car¬ 
riers by rail, the location and plan of construction of wharves, piers 
and water terminals, port improvements and, 

(b) To make recommendations concerning overland carriers to the 
Interstate Commerce Commission. 

That section contains nothing about making port development an 
overriding consideration in that act or in any other shipping law. On 
the contrary. Sec. 8 of the Merchant Marine Act of 1920 is but one sec¬ 
tion in an act which contains a declaration of statutory policy in favor 
of a merchant marine "to be owned and operated privately by citizens 
of the United States" and that respondent Board should in the administra¬ 
tion of the shipping laws "keep always in view this purpose and object as 
the primary end to be obtained." Nowhere in the report of the respondent 
Board is any reference made to this statutory policy of the Merchant Ma¬ 
rine Act of 1920. Needless to add, this paramount statutory policy was 
not followed but was flouted in this proceeding before respondent Board. 

The paramount concern of the Congress with developing a mer¬ 
chant marine under the United States flag is further emphasized in the 
Merchant Marine Act of 1936. That act declares in Sec. 101 that it is 
necessary for the national defense and the development of foreign and 
domestic commerce of the United States that this country shall have a 
merchant marine owned and operated under the United States flag "suf- 
ficient to carry its domestic water-borne e:q)ort and commerce and a 



substantial portion of the water-borne export and import foreign com¬ 
merce of the United States and to provide shipping service on all routes 
essential for maintaining the flow of such domestic and foreign borne 
commerce at all times .'' (emphasis supplied). Yet respondent Board in 
this proceeding has undertaken to find that the ex parte assurances of a 
local agent of a foreign-flag carrier to provide some sort of an explosive 
service in the future is a sufficient basis to interdict the hitherto approved 
equalization practices of the petitioner in providing explosive service from 
Northwest ports to the Philippines via equalization to San Francisco in 
lieu of making direct ports of call in the Puget Sound. This determination 
by respondent Board is utterly inconsistent with the clear Congressional 
purpose as repeatedly exemplified in the shipping laws. 

ARGUMENT IV 

It was arbitrary and capricious and in violation of the Administrative 
Procedure Act for respondent Board 

(a) To place the burden of proof in a complaint proceeding 
involving a Conference agreement heretofore approved under Sec . 

15 of the Shipping Act upon petitioner as an ocean carrier instead 
of upon the complaining ports ; 

(b) to prohibit or restrict long-established and heretofore 
approved equalization practices which were concededly beneficial 
to shippers, to carriers (including petitioner), and to the Port of 
San Francisco, without making definite and certain findings of 
substantial injury to the complaining ports of Portland and Seattle ; 
and 

(c) to make findings on further hearing with reference to sub ¬ 
jects ranging far beyond those listed in the order of this Court for 
the taking of additional evidence or in the order of respondent 
Board reopening the proceeding and remanding it to the examiner. 
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A. Petitioner has already set forth (supra, p. 2 ) at length the 
decision of the United States Maritime Commission, a predecessor of 
respondent Board, which formally approved the substance of the equali¬ 
zation provisions of the Conference under Sec. 15 of the Shipping Act, 
infra. As of the date of filing of the complaint by the complaining ports 
before respondent Board, the Conference and petitioner, as a member 
line, were therefore engaged in equalization practices then formally ap¬ 
proved under Sec. 15 of the Shipping Act. Under Sec. 7(c) of the Adminis¬ 
trative Procedure Act, the complaining ports as "the proponent of a rule 
or order shall have the burden of proof." This also results from Sec. 23 
of the Shipping Act, which provides for the filing of complaints. 

Respondent Board found equalization to be prima facie discrimina¬ 
tory unless justified on the basis of the adequacy of service (J. A., pp. 
16-20). The problem of the burden of proof insofar as the complaining 
ports were concerned was assumed to be non-existent by concluding 
that equalization was prima facie discriminatory. This assumption en¬ 
abled respondent Board to dispense with any showing of injury to the com¬ 
plaining ports, on which the record before respondent Board is con¬ 
spicuously silent. 

B. But petitioner has already demonstrated in this argument, 
supra, p. 30, that consideration of the promotion and development of 
ports is not the only factor to be employed by respondent Board in mak¬ 
ing determinations under Sec. 15 of the Shipping Act or related shipping 
laws. No effort was undertaken by respondent Board to determine the 
relative injury to the development of the complaining ports that would 
result from a continuation of the long-established equalization practices. 
Insofar as explosives are concerned, the loss to the port of Seattle would 
appear ^ minimus. The shipper has already indicated in this proceeding 
that unless it is able to rely upon adequate and frequent shipping service 
on e:!q>losives from the Puget Sound to the Philippines, as furnished by 
petitioner’s line under equalization, it will be necessary for the shipper 
to close down its e:q)losive production plant at duPont, Washington, 
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which will have far-reaching consequences both for the shipper and for 
the community affected. It is probable that these consequences will far 
outweigh the economic benefits to the port of Seattle from a prohibition 
of equalization on explosives. Yet respondent Board has conspicuously 
failed to evaluate the comparative cost and benefits of these alternatives. 
Respondent Board^s finding that the equalization practices are ”detrimen- 
tal to the commerce of the United States” (J. A., p. 20) is pro forma 
entirely and without any evidentiary support. 

C. No contention is here made that where an administrative agency 
has been instructed by this Court to take additional evidence on a specific 
matter, such agency is limited in the further hearing to taking evidence 
on that precise problem and that such agency lacks the power to cure other 
defects of record which come to the attention of the administrative agency. 
Wherever as a result of court action, the administrative agency, reopens 
the case, it is to the interest of the public as well as of the parties, that 
the administrative agency should have the right to correct any mistakes 
of omission or commission that may have been made in the earlier pro¬ 
ceeding, provided , however, that proper and effective notice of the 
broadened scope of the reopened proceeding is given to the parties , in 
accordance with the provision of Sec. 5(a) of the Administrative Proce¬ 
dure Act. 

In this proceeding no such notice was provided. The order reopen¬ 
ing the proceeding stated that the proceeding was 

^reopened and remanded to the examiner for the pur¬ 
pose of taking additional evidence in connection with 
the conclusion of the Board that Pacific Far East Line, 

Inc., admitted the adequacy of explosive service from 
the ports of Seattle and Portland, and to that end addi¬ 
tional evidence as to the adequacy of service to meet 
the requirements of shippers of explosives to the Far 
East from the ports of Seattle and/or Portland includ¬ 
ing evidence as to whether the practice of equalization 
on e3q)losives from areas naturally and geographically 
tributary to the ports of Seattle and/or Portland is 
justified” (emphasis supplied) (J.A., pp. 23-24). 



The scope of the notice of further hearing was thus limited to the pri¬ 
mary matter of the alleged admission by petitioner's witness of the ade¬ 
quacy of explosive service from northwest ports and whether such ade¬ 
quacy existed in fact. It is of course elementary in construing the English 
language that the use of the word "including" cannot be used to add an 
entirely different subject matter, for example whether there was over¬ 
equalization or whether the cost basis of equalization was proper or not. 

The petitioner had no notice of any likelihood that the further hearing 
would go beyond the subject stated in the notice. In its final report on 
further hearing, respondent Board, itself recognized that this proceeding 
was not concerned with, possible over-equalization and stated that a separate 
inquiry, which has not yet been formally instituted, would be undertaken 
on that subject and that would be an entirely separate proceeding (J. A., 
pp. 43-44, 46). Notwithstanding this statement, respondent Board pro¬ 
ceeded to characterize the barging charge from du Pont, Washington to 
Blake Island as an overcharge (J.A., p. 36). Obviously, if 
over-equalization is to be handled in a separate proceeding, it has 
nothing to do with this instant proceeding. The prejudicial attitude of 
respondent Board, however, is clearly reflected in the language of the 
report on further hearings dealing with this matter. 

This tendency of respondent Board to go beyond the notice of hearing 
in the conduct of the further hearing contrasts with the manner in which 
respondent Board strove to secure proper evidence of whether or not Java 
Pacific, as the foreign-flag carrier, would in fact furnish adequate and 
frequent shipping service on explosives from the Puget Sound to the Philip¬ 
pines. When respondent Board concluded its further hearing, it conceded 
that it could make no finding of adequate existing service (J. A., pp. 34, 
37-39) and stated that the hearing would be held open for the express 
purpose of receiving some such evidence (J.A., pp. 39, 42, 47). Such 
evidence never came in any proper manner, as related supra, p. 19. . 
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ARGUMENT V 

The predication of the orders of respondent Board against equali¬ 
zation on the exclusive criterion of shipping service from Northwest 
ports is arbitrary and capricious in that respondent Board: 

(a) Ignored past decisions of itself or its predecessors and 
the courts which approved port equalization on the basis mainly 
of reasonable competition, and which did not heretofore condemn 
port equalization as unjustly discriminatory per se but only upon 
clear proof of undue preference and prejudice or unjust discrimina¬ 
tion against the ports being equalized ., 

(b) Gave little or no weight to the decisions of the Interstate 
Commerce Commission which approved port equalization in the 
absence of any showing of undue preference or advantage, 

A. As heretofore noted, equalization, insofar as the present proceed¬ 
ing is concerned, results in the shipper's total transportation cost to 
foreign destinations being made the same, regardless of which port 
through which it ships. The practice of equalizing shipper’s transpor¬ 
tation costs by an ocean carrier through absorption of charges, normally 
paid by a shipper, has been approved in a number of proceedings by the 
Federal Maritime Board or its predecessors. For example, see Beau¬ 
mont Port Commission v. Seatrain Lines, Inc ., 2 U. S.M.C. 699, which 
involved the absorption of land transportation charges by Seatrain in 
order to obtain certain Cuban cargo at Texas City, Tex., a port served 
by Seatrain. The absorption or equalization practice was approved by 
the former Maritime Commission in its report on further hearing on the 
ground that Seatrain would not be able to compete unless it was able to 
equalize the competitive advantage of the closer Texas ports of Galves¬ 
ton, Houston, and Beaumont by absorption of the transportation charges, 
reflecting the difference between the cost of delivering the cargo to cer¬ 
tain break-bulk lines at Galveston-Houston-Beaumont and the cost of 
delivering the cargo at Texas City, or unless it reduced its ocean rates 
which were the same as those of the break-bulk lines from the other 
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Texas ports. In an earlier report in the same proceeding, 2 U.S.M.C. 
500, the former Maritime Commission had disapproved the involved 
equalization practice, but e3q)ressly stated: ’The practice of equaliza¬ 
tion is not condemned by us as a general principle”, indicating that 
equalization is only wrong when it results in an undue advantage. It 
is clear from numerous decisions under the Shipping Act, as well as 
the Interstate Commerce Act, that undue advantage or undue preference, 
the measure of unjust discrimination, must e^licity be shown and cannot 
be left to conjecture. See Phila. Ocean Traffic Bureau v. Export S.S . 
Corp ., 1 U.S.S.B.B. 538; and New York Cent. R. Co. v. United States, 
99 Fed. Supp. 394, 404. In support of the proposition that unjust dis¬ 
crimination must clearly be established to warrant disapproval of a 
conference agreement under Section 15 of the Act, attention is also in¬ 
vited to Abso 2 tion_ofInsurance_Premii^^ 3 U.S.M.C. 202, where the 
former Maritime Commission stated: 

’Tn order to sustain the charge of unjust discrimina¬ 
tion under Sections 15 and 16 of the Shipping Act, 
complainant must prove (1) that the preferred port, 
cargo, or shipper is actually competitive with com¬ 
plainant, (2) that the discrimination complained of 
is the proximate cause of injury to complainant, 
and (3) such.discrimination is undue, unreasonable, 
or unjust. ” 

See also H. Kramer & Co . v. Inland Waterways Corp., et al. , 1 U.S. 
M.C. 630, 633. 

In the governmental regulation of marine transportation, equaliza¬ 
tion of ports through absorption of all or a proportion of the inland freight 
rates has been and is a recc^nized transportation practice. Intercoastal 
Investigation, 1935 , 1 U.S.S.B.B. 400, 418, and Intercoastal Rates of 
Nelson Steamship Co. , 1 U.S.S.B.B. 326, (reports of the United States 
Shipping Board Bureau) involved port equalization practices similar to 
that here involved. In Port Differential Investigation, 1 U.S.S.B.B. 61, 
71, it was stated that ^^rate structures should be made as to permit the 
flow of traffic to pass through as many ports as the economies of trans¬ 
portation and distribution will allow. ” 
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In the field of ocean transportation, equalization of ports can be 
achieved by various methods, e. g., by adjustment of ocean rates or by 
absorption of overland transportation or accessorial charges. Port 
equalization was also recognized as a legitimate transportation practice 
in Board of Commissioners, etc, v. N.Y. & P.R.S.S. Co. , 1 U.S.S. 

B.B. 154, as it provided shippers with more routes and a choice of ports 
through which it ships. It was found in this case that the Shipping Act, 

1916, as amended, cannot be construed ”to forbid a carrier to meet 
competition or to enlarge the scope of its patronage and its volume of 
business if it can do so without unfairness to those whom it serves.^* 
Likewise, in Intercoastal Rate Structure , 2U.S.M.C. 285, the former 
Maritime Commission, although it found the particular equalization rates 
there involved to be unreasonable, recognized that port equalization, if 
reasonable, is a proper rate-making principle. 

B. Equalization of rail rates on import or export traffic between 
inland areas and a group of ports, with differentials between one group 
and another, is an integral part of the land transportation rate structure. 
Equalization of rail rates has been the subject of numerous decisions 
under the Interstate Commerce Act, more specifically under the "undue 
preference" clause. Section 3(1), upon which Section 16 of the Shipping 
Act was patterned. Equalization of port advantages and disadvantages by 
rail rate parity in Interstate Commerce Commission decisions involves 
the question whether any undue or unreasonable preference or advantage 
to any particular .... port" is given. As will hereafter be evident, the 
controlling factors in Interstate Commerce Commission decisions involving 
equalized rail rates are the same as those used by the Board and its 
predecessors, under Section 16 of the Shipping Act, the "undue preference" 
clause, which is intimately related to Section 15 of the Shipping Act, 

1916. Furthermore, it should be noted that in United States Navigation 
Co. V. CunardS.S. Co. , 284 U.S. 474 (1932), the Supreme Court stated 
that the settled construction in respect to provisions of the Interstate 
Commerce Act must be applied to the Shipping Act, 1916, unless in 
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particular instances, there is something peculiar in the question under 
consideration, or dissimilarity in the terms of the Act relating thereto, 
requiring a different conclusion. 

The classic case under Section 3(1) of the Interstate Commerce 
Act pertaining to equalized rates, as well as differential rates, to ports 
is Texas and P. Ry. Co. v. United States , 289 U.S. 632, where the 
Supreme Court stated: 

’’Long prior to the passage of the Act to regulate com¬ 
merce, the railroads, recognizing this situation and 
desiring to hold to their own lines the traffic running to 
the ports which they serve, equalized rates to the ports 
reached by their own lines with those maintained by their 
rivals to other ports, or established differentials in favor 
of their own ports in order to retain a portion of the com¬ 
petitive export business. As the carriers are 

in competition for the business they may, within the 
zone of reasonableness, prescribed by the statute, ad¬ 
just their rates so as to obtain or retain the desired 
traffic for their own lines. Interstate Commerce Com¬ 
mission V. Alabama Midland R. Co. , 74 Fed. 715.” 

At page 639 of this decision, it is stated: 

’’The legislative history of the Act demonstrates that 
Congress did not intend to forbid equalization of ex¬ 
port or import rates by lines serving several ports 
in order to meet competition. ♦ * ♦ ♦ Both equaliza¬ 
tions and differentials have for some time been main¬ 
tained in the rates to various Atlantic ports. Congress 
was aware of this and had no intention of interfering with 
the maintenance of these rate adjustments.” 

Under the Interstate Commerce Act, the cases dealing with equali¬ 
zation primarily involve allegations of undue prejudice to the closer point 
as the result of equalization of rail rates to the more distant point, in 
that the natural advantages are ignored. The Interstate Commerce 
Commission has approved this rate parity, which is usually the result 
of competition between carriers, as long as the equal or equalized rates 
do not unduly prefer one port or locality or are so low as to burden other 


traffic. See Maritime Association, Boston Chamber of Commerce v. 
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A> A, R, R, Co. , 95I.C.C. 539; and Galveston Commercial Association 
V. A, & S. Ry, Co ., 109 ICC 114, 124 and 125. 

An early case under the Interstate Commerce Act involving equali¬ 
zation was Inland Empire Shippers League v. Director General , 59 I.C.C. 
321, a complaint case involving grain rates to certain Columbia River 
ports which had been equalized with rates to the more distant Puget 
Sound ports. The Commission held that it was not necessary, in order 
to preserve location advantages, that rates be based rigidly on mileage 
or on cost of service. The Commission indicated that, as long as the 
rates to the Columbia River ports were reasonable, then they saw no 
reason to disturb them. Among other matters, the Commission con¬ 
sidered the competitive railroad and market conditions, the limits of 
reasonableness, the development of the Columbia River ports as the 
result of equalization, advantage to shippers to have two or more ports 
through which to ship on equal terms, the history of rate equalization, 
its long standing, the maintenance of equal ocean rates to and from 
the various ports, the distribution of population, and the short line of 
the Milwaukee Railroad. In regard to certain rates involved in this 
proceeding, however, the Commission did prescribe a 10 percent dif¬ 
ferential to reflect the greater cost of service in operating to the more 
distant Columbia River ports. 

Another case involving rate parity or equal freight rates to various 
Gulf ports, some of which are closer to inland origin points than others, 
is Galveston Commercial Association v. G. H. & S. A. Ry. Co. , 128 
I. C. C. 349. In this case, it was contended that the present equalized 
basis of rates gave the producer at the interior point the advantage of 
a choice of ports, and that the ocean rates being the same, the shipper 
is given the fullest measure of competition between the steamship lines 
serving the different ports. The Commission pointed out that it is a 
familiar principle that each community is entitled to the benefits arising 


from its natural advantages, but also pointed out that a carrier may 
meet competition so long as it is not guilty of undue prejudice and does 
not charge rates which are so low as to burden other traffic. It is also 
indicated that the fact that the law declares unlawful only discrimination 
that is unjust and only prejudice that is undue indicates that it was the 
intent of Congress to give the carriers some latitude in fixing rates, 
and that distance or cost of service be not the sole criterion by which 
rates shall be measured. The essential questions determined by the 
Commission were whether there was a disregard of cost of service to 
the ports when New Orleans was given the same charge for service as 
to certain Texas ports and whether this disregard for cost of service 
was a preference for New Orleans over the Texas ports. The Commis¬ 
sion considered port equalization or port rate equalization in this case 
to be similar to rate groupings or blanket rates covering a particular 
area, and at page 381, stated: 

. . . ^%7e have not taken the initiative in requiring 
carriers to depart from the principle that every 
shipper or community is entitled to the advantages 
of its location, but where carriers have voluntarily 
departed therefrom and such departure has not caused 
substantial injury to any present party, we have not 
undertaken to interfere; and even where injury is 
shown, the preference or prejudice may, within 
limits, be justified by competition. 

The Commission however, concluded that the parity of rates as be¬ 
tween the Texas and Louisiana ports results in substantially greater 
service for the same rate to the Louisiana ports than to Texas ports, 
and prescribed a differential in certain respects. In Galveston Com ¬ 
mercial Association v. A. & S. Ry. Co. , 109I.C.C. 114, a complaint 
was filed on the basis of Section 500 of the Transportation Act of 1920. 
This case involved specific export rates which were equalized insofar 
as Galveston and Houston, were concerned by rate groupings. The 
Commission pointed out that **carriers may voluntarily equalize com¬ 
mercial or geographical disadvantages in many instances in which we 
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would not require such equalization. I. C.C. v. Diffenbaugh , 222 U.S. 
42.»» 


The decisions of the Interstate Commerce Commission involving 
equalized freight rates, therefore, indicate that while the Commission 
will not force railroads to equalize their rates, still it will not prevent 
the carriers from equalizing in circumstances where the rail carriers 
deem equalization rates to be necessary in order to meet competition. 

In Export Grain from Buffalo to New York , 292 1.C.C. 647, de¬ 
cided June 7, 1954, the entire Commission considered, among other 
things, the question of whether ex-lake rates on grain for export from 
Buffalo to New York and Boston should be equalized with those rates 
from Buffalo to Philadelphia and Baltimore; and held in favor of the 
present rates according Baltimore and Philadelphia differential. In 
reaching its decision, the Commission said that the equalized rates under 
consideration 

"will encourage and fairly promote the diffusion 
of the traffic among the respective competing car¬ 
riers and to the several ports, atid that they are 
consistent with the express purpose of Section 3 
(1) and the rate making rule of Section 15a (2) of the 
Act, which requires us to give consideration to the 
effect of rates on the movement of traffic." 

Again, in Hops From West Coast to Gulf and Atlantic Ports, Export, 296 
I.C.C. 193, decided June 28, 1955, the Commission, in approving equal¬ 
ized rates on export traffic which eliminated a rate differential existing 
in favor of Gulf ports, stated: 

^Whether the proposed rate will result in attracting 
traffic to the considered ports to the extent anticipated is 
conjectural. However, the respondents have the right to 
initiate rates within the zone of reasonableness in an ef¬ 
fort to obtain or retain desired traffic over their own lines. 
Texas & P. Ry. Co. v. United States , 289 U.S. 627,636." 

These cases indicate that there has been developed a well-considered 
fulfillment of Congressional policy, insofar as port equalization is con¬ 
cerned, and that, unless there is unequivocal proof of undue prejudice 
and preference, the equalization of rates to the ports is justified. The 
cases also show that the measure of justification is not service. 
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Another Interstate Commerce Commission decision ^(4uch is 
respectfully called to the Court’s attention is Greater Baton Rouge Port 
Comm> V. American Barge Line Co« , 293 I.C.C. 714, decided 
December 9, 1954. a complaint proceeding in ^diich it was alleged that 
undue prejudice to Baton Rouge and undue preference of other Missis* 
sippi River ports South of Cairo, Ill. existed. In dismissing the com¬ 
plaint, the Commission held that undue preference and prejudice could 
only be found vdiere it was clear that injury to complaining parties had 
resulted and that nothing was shown to warrant a conclusion that rate 
parity results in other than equality of opportunity for complainant 
without undue advantage of New Orleans, citing Galveston Commercial 
Assn. V. Galveston, H. & S. A. Ry. Co. , supra . 

Decisions of the Interstate Commerce Commission anent ab¬ 
sorption practices have principally dealt with the railroads’ absorption 
or non-absorption of switching charges, i. e. whether the railroads 
absorption fo switching charges for some shippers, but not for others, 
is unjustly discriminatory or unduly prejudicial. See Pressed Steel 
Car Co. V. Director General, 109 I.C.C. 75; Minneapolis Traffic Asso. 

V. Chicago & N. W. Ry. Co. , 245 I.C.C. 11; and Seaboard Air Line 
Ry. Co. V. United States, 254 U.S. 57. In the Minneapolis Traffic 
Assn, case, decided in March 1941, it was indicated that the absorp¬ 
tion practice there involved, viz., absorption of connecting-line switching 
charges, was unjustly discriminatory because it did not treat all markets 
or points alike. In Bayringer and Co. v. U.S. , 319 U.S. 1, the Supreme 
Court sustained an Interstate Commerce Commission decision v4iich 
allowed the railroads to eliminate a loading charge in their tariffs for 
cotton moving from points in Oklahoma to ports on the Gulf of Mexico, 
v^e retaining it on cotton moving from Oklahoma points to the South¬ 
east, holding that elimination of the loading charge was not unjustly 
discriminatory or prejudicial. The court indicated that the Commission 
could regard the truck competition to the Southwest and the relative 
rate structures as sufficient to warrant the difference in the cost of 
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the through haul which results from the elimination of the loading charge. 
If the Interstate Commerce Commission properly allowed rail carriers 
to absorb a loading charge mainly in order to meet truck competition, 
we fail to perceive any valid reason to support the Maritime Board's 
action in refusing to allow the continuance of the established absorption 
practice here involved, which equalizes the ports of intervenors and San 
Francisco, insofar as the subject cargo is concerned. 

In considering a rate adjustment which would allow the Port of 
Corpus Christi, Texas, an opportunity to participate in the southwestern 
cotton traffic in competition with the old established ports such as 
Houston and Galveston, the Commission indicated in Nueces Navigation 
District v. Abilene & S. Ry. Co. , 155I.C.C. 712, at page 716, that 
neither possible nor probable diversion of traffic from, nor the ade» 
quacy of existing facilities at , ports presently handling the traffic are 
valid reasons for den 3 ring the port an opportunity to share in the busi¬ 
ness if it can induce shippers to use its facilities. More recently, in 
a proceeding dealing with the same situation, in Nueces Nav. District 
No. 1 V. Abilene & S. Ry. Co. , 291I.C.C. 459, 468, and 469, decided 
January 19, 1954, it was held that the equalization of the rail rates to 
Galveston, Houston, and New Orleans is of long standing from many 
origins, including Kansas City, and that such equalization was designed 
to meet competition by other rail carriers and certain barge lines. The 
Commission here cited the decision in 155 I.C.C. 712, supra , with 
respect to the point that adequacy of service at one port is no reason 
for den 3 dng another port an opportunity to share in the traffic. 

Taking into consideration the foregoing decisions, both these of the 
Interstate Commerce Commission and the earlier Maritime decisions, 
as contradistinguished from the decision in the existing case in re port 
equalization, it should be readily apparent to the court that we have here 
a situation of two agencies, set up by Congress, both dealing with the 
regulation of transportation, and both administering similar regulatory 
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statutes, particularly those provisions dealing with undue or unreasonable 
preference or prejudice or unjust discrimination, treating the matter of 
equalization of ports from entirely different standpoints. All things 
considered, it is submitted that the following conclusions are war¬ 
ranted: (1) that equalized freight rates or equalization of ports through 
absorption of land transportation charges are a recognized transportation 
practice; (2) that absorption practices in order to achieve port equaliza¬ 
tion have been condemned only ^ere it has clearly been shown that 
they are unjustly discriminatory in that they unduly prefer certain 
ports or points over others to the latter’s prejudice or substantial 
injury; (3) that decisions of the courts, the Interstate Commerce Com¬ 
mission, and the Board’s predecessors, in equalization cases, have 
not been controlled by the adequacy-of-service factor, which the Board 
made its sole criterion in the decision here before the court; and (4) 
that the first recommended report of the hearing examiner correctly 
^prised the Board of the controlling criteria in port equalization cases, 
v4iich the Board completely ignored in reaching its different conclusions, 
based on the adequacy-of-service factor. 


For these and many other reasons respondent Board should be 
directed to vacate its orders in this proceeding, and the other relief 
prayed for in the amended petition to review should be granted. 


OF COUNSEL: 

PAUL F. SULLIVAN 

i 

EISEN & KNUDSON 
1821 Jefferson Place, N. W. 
Washington 6, D. C. 


Respectfully submitted, 

CLIFFORD J. HYNNING 

1821 Jefferson Place, N. W. 
Washington 6, D.C. 


JAMES K. KNUDSON 

1821 Jefferson Place, N. W. 
Washington 6, D.C. 
Attorneys for Pacific Far East 
Line, Inc. 
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APPENDIX A 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


PACIFIC FAR EAST LINE, INC. 

V. 

UNITED STATES OF AMERICA 


No. 12,995 


and : 

AMENDED PETITION FOR REVIEW OF ORDERS 
OF THE FEDERAL MARITIME BOARD 


This is an amended petition to review two final orders of the 
Federal Maritime Board. The first order is dated October 4, 1955, 
was served on October 12, 1955, and disaipproved Article 4 of Agree¬ 
ment F. M. B. No. 57 (hereinafter called the Agreement) and Rule 2 
of Pacific Westbound Conference Local Freight Tariff No. I-V (here¬ 
inafter called the Tariff) insofar as they authorize certain practices 
found by respondent Board to be unjustly discriminatory and unfair 
as between ports and detrimental to the commerce of the United States 
within the me aning of section 15 of the Shipping Act of 1916 and violative 
of the principles and policy of section 8 of the Merchant Marine Act 
of 1920, and requiring Pacific Westbound Conference (hereinafter 
called the Conference) and its members to amend Article 4 of the Agree¬ 
ment and Rule 2 of the Tariff to limit the percentage of absorptions 
and the areas to which the practice could extend, and to permit equaliza¬ 
tion only where adequate service in unavailable from the Northwest 
ports. A copy of respondent Board’s report and order is attached 
hereto as Exhibit 1. 


On January 9, 1956, this Court granted petitioner’s motion for 
leave to adduce additional evidence in connection with the conclusion 





2 


of respondent Board that petitioner had admitted the adequacy of ex¬ 
plosive service from the Ports of Seattle and Portland and directed 
respondent Board to transmit the supplemental record of such evidence 
to this Court. 

As a result of such further hearing, respondent Board issued its 
second order, which is dated September 10, 1956 and was served on 
September 17, 1956. Said second order recited that the practice of 
equalization on explosives from duPont, Washington, to the Philippines 
'*has been justified on the basis of an inadequacy of scheduled direct 
steamship service from Puget Sound to the Philippines, and that such 
practice will continue to be justified until such time as approximately 
monthly direct sailings are available”; further, that direct service 
”with a frequency of approximately one sailing per month would be 
adequate to meet the normal needs of shippers of explosives” and, that 
respondent Board was ”formally advised that Java Pacific & Hoegh 
Lines will make calls approximately monthly at Blake Island vdien 
explosive cargo, in any quantity, is offered, ” Thereupon respondent 
Board's order stated, ”that equalization on e^losives from duPont, 
Washington to Philippine ports is no longer justified, ” with an exception 
for equalization on direct sailings v^ere the shipper certifies under a 
48-hour rule to the Conference of the need of such sailing. A copy of 
respondent Board's second order is attached hereto as Exhibit 2. 

NATURE OF THE PROCEEDINGS 

The proceeding before respondent Board arose out of a complaint 
of the City of Portland and the Port of Seattle, municipal corporations 
representing the port interests of Portland, Oregon, and Seattle, 
Washington, respectively, filed with respondent Board on July 22, 1952, 
against the Conference and its member lines, including Pacific Far 
East Line, petitioner herein. The complaint alleged that Rule 2 of the 
Tariff and the practices thereunder violated sections 15, 16 and 17 
of the Shipping Act of 1916, as amended, and section 8 of the Merchant 
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Marine Act of 1920. Rule 2 allows an individual conference line to 
meet the competition of other member lines by equalizing the cost to 
a shipper of shipping through any Pacific Coast port in lieu of a direct 
call at such port. Equalization is the practice of absorption by a water 
carrier of the difference between the shipper’s cost of delivery to ship’s 
tackle at the nearest conference port and his cost of delivery to the 
port through which shipment is to be made. The shipper’s total trans¬ 
portation cost to port of destination is thus the same regardless of 
which port he ships through. 

Equalization has been practiced by the Conference since 1922 
and by petitioner since 1950. Article 4 of the Agreement, which is 
implemented by the Rule under attack, had been approved by the pre¬ 
decessor of respondent Board in 1946. Pacific Westbound Conference 
Agreement No. 7790, 2 USMC 775. 

After the first series of hearings, respondent Board’s Examiner 
issued a recommended decision in which he found that the complaining 
ports did not provide the service necessary to accommodate the trade, 
that v^ether the complaining ports could provide the necessary service 
if the practice of equalization were eliminated was highly speculative, 
that San Francisco attracted the bulk of the traffic because traditional 
commercial practices and superior shipping facilities had established 
it as the center of export trade to the Orient, that the equalization prac¬ 
tices did not pose a threat to the existence of complaining ports, that the 
amount of traffic diverted was small, that there was no proof that the 
equalization practices placed an undue burden on non-equalized cargo 
or that it resulted in unnecessary and uneconomic dissipation of carrier 
revenue, and that the practice assists carriers in maintaining schedules, 
cutting out ports of call, and keeping commitments on consolidated and 
other shipments, with an overall saving in operating expenses. The 
Examiner also found that the equalization practice served the needs 
of exporters by giving them a wider choice of Pacific Coast ports 
with more frequent and direct sailings to meet their needs, and 
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enabling them to take advantage of consolidated shipments and short- 
term cancellations of space, to comply with routing instructions given 
by the buyer, and to ship in small lots to accommodate the requirements 
of the Oriental trade; that exporters were thereby enabled to meet 
foreign competition; and that much of the traffic moving through San 
Francisco would be lost altogether if the equalization practice were 
eliminated. The Examiner held as to the equalization practice as a 
vdiole that the Conference and its member lines had not violated sec¬ 
tions 15, 16 and 17 of the Shipping Act of 1916 or the principles and 
policy of section 8 of the Merchant Marine Act of 1920. 

On exceptions to the recommended decision, respondent Board 
held that the states of Washington, Oregon, Montana and Idaho, in¬ 
cluding points ^proximately 1000 miles from Portland and Seattle 
and points v^ich are actually closer by rail to San Francisco, were 
geographically and economically tributary to the ports of Seattle and 
Portland; that equalization was prima facie discriminatory as between 
ports; that as applied to onions and other produce, newsprint, and 
explosives from areas tributary to the ports of Seattle and Portland 
equalization was discriminatory against and unfair to those ports and 
detrimental to the commerce of the United States within the meaning of 
section 15 of the Shipping Act of 1916 and violative of the principles 
and policy of section 8 of the Merchant Marine Act of 1920; and that in 
view of the inadequacy of service from Seattle and Portland for apples 
and other deciduous fruits and also for dairy products equalization on 
these items was justifiable but only so long as reasonably adequate 
service was not available from Northwest ports. Respondent Board's 
first order was accordingly issued (Exhibit 1). 

PROCEEDINGS SUBSEQUENT TO THE ORDER OF THIS COURT 

As a result of the order of this Court on January 9, 1956, re¬ 
spondent Board reopened the proceedings on January 24, 1956, and 
remanded the proceedings for the taking of such additional evidence 
before the same examiner, who held hearings on February 29 and 
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March 1, 1956. On July 12, 1956, respondent Board issued its ’’Report 

on Further Hearing,” which is attached hereto as Exhibit 3. 

The precise issue on which this Court ordered the ruling of 

additional evidence by respondent Board was dealt with in said report 

by respondent Board as follows: 

11. The Board’s finding that there was an admission of ade¬ 
quate non-conference service for explosives from the Pacific 
Northwest to the Philippines was based upon the prior testi¬ 
mony of witness L. G. Dunn. Upon further hearing he testi¬ 
fied that there was no non-conference service, including 
tramp service, at the time he originally testified, now, or 
since World War n 8/, that he did not intend in his prior 
testimony to admit or state that there was, and that now 
there is not adequate scheduled ser\lce by conference ves¬ 
sels from the pacific Northwest. His testimony as to in¬ 
adequacy of the service is not only unrebutted but is con¬ 
f irmed by other witnesses . 

♦ ♦ ♦ ♦ 

17. Whether witness Dunn, for PFEL, admitted adequacy 
of service is beside the point in view of this record which es¬ 
tablishes the fact that the witness did not intend to make such 
admission; also the fact that there was not, at the time of the 
prior hearing, nor has there been since, any non-conference 
or tramp service, or any scheduled conference service ade¬ 
quate for the shipment of explosives from Seattle, Blake 
Island or Portland to the Philippines. This finding is based 
upon the undisputed testimony on further hearing that direct 
service is required, but that it was and is non-existent. 

♦ ♦ ♦ ♦ 

21 , * * * ♦ In extenuation of PFEL’s course, it must be 

said that the Board’s order condemning equalization on ex¬ 
plosives was based upon a mistake of fact, namely, its er¬ 
roneous finding that there was adequate service from North¬ 
west ports. (See Finding 17). 

ic 5s 5? ★ 

We must find, however, a present inadequacy of direct 
service for carriage of dynamite from Blake Island to the 
Philippines . We will, however, leave the record in this pro¬ 
ceeding open for a period of 30 days within which we will ex¬ 
pect Java Pacific to give assurances of its intentions to 
initiate immediate and regular direct service. As evidence 
of an intention to adjust its sailing schedule to provide Seattle, 
Blake Island or duPont as its last outbound call, we will ac- 
cept a revised tariff or schedule reflecting the adjustment. 
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K its sailings are to be so adjusted, we will by order prohibit 
PFEL from equalizing on explosive shipments originating in 

the Northwest, except T;^en special conditions exist. 

# ♦ * # 

We will ourselves ascertain vdiether or not Java Pacific 
will reinstitute its direct service, in spite of the fact that the 
evidence overwhelmingly indicates its intention to do so. (Ex¬ 
hibit 3, pp. 6~7, 9, 13, 16) (Emphasis supplied.) 

What respondent Board subsequently did was to issue its second 
order (Exhibit 2), v^ich did not refer to any ”revised tariff or schedule” 
by Java Pacific; nor did it contain any mention of petitioner. In fact, 
the recitation by respondent Board in said order of formal advice by 
Java Pacific of its intentions to provide future e^losives service has 
been subsequently stated on the record in this court by respondents to 
be ^immaterial” from the standpoint of supporting said order, in view 
of the egress findings by respondent Board, (Exhibit 3), vdiich have 
been quoted in the concluding paragraph above. Petitioner had attacked 
said order as being based on ex parte evidence received by respondents 
subsequent to the further hearing and report thereon. Petitioner’s memo¬ 
randum in support of its second motion for interlocutory injunction, p. 9; 
respondents’ answer thereto, p. 11. 

On August 17, 1956, petitioner filed a petition for reconsideration 
and oral argument before respondent Board and requested it to stay the 
effective date of its order. No stay was ordered; and the order was 
entered on September 10, 1956 (Exhibit 2). On August 28, 1956, res¬ 
pondent Board extended the time for the filing of replies by opposing 
parties to the petition for reconsideration to and including November 1, 
1956. Replies have been filed by public counsel and by the complaining 
ports. The petition was denied by respondent Board on November 13, 
1956. 

JURISDICTION AND VENUE 

This Court has jurisdiction to review orders of the Federal 
Maritime Board pursuant to5 U. S. C. Sec. 1032. Venue is properly 
placed under 5 U.S.C. Sec. 1033. 



7 


GROUNDS ON WHICH RELIEF IS SOUGHT 

Petitioner believes that the Federal Maritime Board erred in the 
following respects: 

A. Equalization on explosives between Northwest ports and the 
Philippines 

(1) In issuing and continuing in effect its first order without sub¬ 
stantial evidence in the record to support said order, as now admitted 
on the record of further hearing specifically held on remand from this 
Court; 

(2) In relying exclusively on hearsay and ex parte evidence to 
support its second order’s finding that monthly service will be provided 
in the future by a foreign-flag carrier; 

(3) In committing the fallacy of averages in finding that a month¬ 
ly service schedule is adequate in the face of the record exhibit, which 
was cited in support of such finding, showing that more frequent service 
was in fact necessary during five separate months in 1955; 

(4) In arbitrarily disregarding marketing requirements in the 
Philippines without appreciation of the shipper’s need to meet foreign 
competition; 

(5) In forcing the diversion of service to a foreign-flag carrier 
without recognition of the detrimental effect thereof upon a merchant 
marine owned and operated under the United States flag, the development 
of the foreign and domestic commerce of the United States, and the 
national defense; 

(6) In going beyond the specific remand of this Court for taking 
of additional evidence; 

(7) In permitting references to and consideration of irrelevant 
and prejudicial matters (e. g., possible over-equalization in violation 

of the Conference rules) which respondent Board had already determined 
were not properly the subject of these proceedings and would be the 
subject matter of a separate proceeding; 

(8) In permitting the ports of Portland and Seattle to complain 
of the diversion of traffic from Blake Island, concerning which neither 
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complainant has any jurisdiction or connection; 

B. Equalization in general (including explosives, apples and dairy 
products) 

(9) In placing petitioner under the burden of justifying equaliza¬ 
tion practices '^ich had already been approved under the Shipping Act 
by a predecessor of respondent Board, instead of placing such burden 
upon the complaining ports, v^ich had initiated the complaint proceeding 
against the conference agreement before respondent Board; 

(10) In arbitrarily and c^riciously using the criterion of adequacy 
of service from the complaining ports as the sole test of the legality of 
equalization under the Shipping Act, contrary to past decisions of res¬ 
pondent Board, its predecessors and its sister agency, the Interstate 
Commerce Commission, acting under a related statutory standard, 
without articulating a clear and adequate explanation of the departure 
from prior norms on equalization. 

(11) In arbitrarily and capriciously disregarding the interests of 
American shippers, e^orters competing in foreign markets, and the 
commerce of the United States in upsetting the long-established practice 
of equalization, except v^ere adequate transportation service from 
ports is otherwise unavailable; 

(12) In concluding that equalization by a water carrier, unless 
justified, is per se unlawful; 

(13) In upsetting long-standing equalization practices to the sub¬ 
stantial damage of petitioner as a water carrier without any showing of 
record that complaining ports have sustained substantial injury; 

(14) In applying the provisions of section 8 of the Merchant Marine 
Act of 1920, relating to port facilities, without regard to the statutory 
purposes and policy of that Act, particularly as amended by the Merchant 
Marine Act of 1936, ini disposing of a complaint adjudicated under the 
Shipping Act; 

(15) In holding that Washington, Oregon, Idaho, and Montana 

in their entirety are naturally and geogr^hically tributary to the ports 
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of Portland and Seattle; 

(16) In disregarding and refusing to give weight to the findings 
of the Examiner. 

THE RELIEF PRAYED 
Petitioner prays that this Court; 

(1) set aside and annul the orders of the Federal Maritime Board, 
and 

(2) grant such other and further relief as the Court may deem 
proper. 

CUFFORDJ. HYNNING 

1821 Jefferson Place, N. W. 

Washington 6, D.C. 

JAMES K. KNUDSON 

1821 Jefferson Place, N. W. 

Washington 6, D.C. 

Attorneys for Pacific Far East Lines, Inc. 

OF COUNSEL 

EISEN AND KNUDSON 
1821 Jefferson Place, N. W. 

Washington 6, D.C. 



APPENDIX B. STATUTES INVOLVED. 

1. Shipping Act of 1916, as Amended ( 46 U.S.C. SOletseq.) 

(a) Sec. 814. Contracts between carriers filed with commission . 
Every common carrier by water, or other person subject to 
this chapter, shall file immediately with the commission a 
true copy, or, if oral, a true and complete memorandum, 
of every agreement, with another such carrier or other 
person subject to this chapter,, or modification or cancellation 
thereof, to which it may be a party or conform in v4iole or in 
part, fixing or regulating transportation rates or fares; 
giving or receiving special rates, accommodations, or other 
special privileges or advantages; controlling, regulating, 
preventing, or destroying competition; pooling or apportioning 
earnings, losses, or traffic; allotting ports or restricting 
or otherwise regulating the number and character of sailings 
between ports; limiting or regalating in any way the volume 
or character of freight or passenger traffic to be carried; 
or in any manner providing for an exclusive, preferential, 
or cooperative working arrangement. The term ’’agreement’’ 
in this section includes understidings, conferences, and other 
arrangements. 

The commission may by order disapprove, cancel, or modify 
any agreement, or any modification or cancellation thereof, 
whether or not previously approved by it, that it finds to be 
unjustly discriminatory or unfair as between carriers, shippers, 
exporters, importers, or ports, or between exporters from 
the United States and their foreign competitors or to operate 
to the detriment of the commerce of the United States, or to 
be in violation of this chapter, and shall ^prove all other 
agreements, modifications, or cancellations. 

Agreements existing at the time of the organization of the 
commission shall be lawful until disapproved by the com¬ 
mission. It shall be unlawful to carry out any agreement 
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or any portion thereof disapproved by the commission. All 
agreements, modifications, or cancellations made after 
the organization of the commission shall be lawful only 
v^en and as long as ^proved by the commission, and before 
approval ori after disapproval it shall be unlawful to carry 
out in whole or in part, directly or indirectly, any such 
agreement, modification or cancellation. 

Every agreement, modification, or cancellation lawful 
under this section shall be excepted from the provisions 
of sections 1-11 and 15 of Title 15, and amendments and 
Acts supplementary thereto. 

Whoever violates any provision of this section shall be liable 
to a penalty of $1,000 for each day such violation continues, 
to be recovered by the United States in a civil action. 

Sept. 7, 1916, c. 451, Sec. 15, 39 Stat. 733; Ex. Ord. 

No. 6166, S^c. 12, June 10, 1933; June 29, 1936, c. 358, 

Secs. 204, 904, 49 Stat. 1987, 2016. 

(b) Sec. 821. Complaints to commission and investigations . Any 
person may file with the commission a sworn complaint 
setting forth^ any violation of this chapter by a common carrier 
by water, or other person subject to this ch^ter, and asking 
reparation for the injury, if any, caused thereby. The com¬ 
mission shall furnish a copy of the complaint to such carrier 
or other person, who shall, within a reasonable time specified 
by the commission, satisfy the complaint or answer it in 
writing. If the complaint is not satisfied the commission 
shall, except as otherwise provided in this chapter, investi¬ 
gate it in such manner and by such means, and make such 
order as it deems proper. The commission, if the complaint 
is filed within two years after the cause of action accrued, 
may direct the payment, on or before a day named, of 
full reparation to the complainant for the injury caused 
by such violation. 


The Commission, upon its own motion, may in like manner 
and, except as to orders for the payment of money, with 
the same powers, investigate any violation of this chapter. 
Sept. 7, 1916, c. 451, Sec. 22, 39 Stat. 736; Ex. Ord. No. 
6166, Sec. 12, June 10, 1933; June 29, 1936, c. 858, Secs. 
204, 904, 49 Stat. 1987, 2016. 

(c) Sec. B22. Orders of commission made only after full hearing. 
Orders of the commission relating to any violation of this 
chapter shall be made only after full hearing, and upon a 
sworn complaint or in proceedings instituted of its own 
motion. 

All orders of the United States Maritime Commission, other 
than for the payment of money, made under this chapter, as 
amended or supplemented, shall continue in force until its 
further order, or for a specified period of time, as shall be 
prescribed in the order, unless the same shall be suspended 
or set aside by a court of competent jurisdiction. Sept. 7, 
1916, c. 451, Sec. 23, 39 Stat. 736; Ex. Ord. No. 6166, 

Sec. 12, June 10, 1933; June 29, 1936, c. 858, Title IX, 

Sec. 904, 49 Stat. 2016; Aug 4, 1939, c. 417, Sec. 1, 

53 Stat. 1132. 

(d) Sec. 830. Venue and procedure in suits to enforce, suspend, 
or set aside orders. The venue and procedure in the courts 
of the United States in suits brought to enforce, suspend, 

or set aside, in whole or in part, any order of the com¬ 
mission shall, except as otherwise provided, be the same 
as in similar suits in regard to orders of the Interstate 
Commerce Commission, but such suits may also be main¬ 
tained in any district court having jurisdiction of the parties. 
Sept. 7, 1916, c. 451, Sec. 31, 39 Stat. 738; Ex. Ord. No. 
6166, Sec. 12, June 10, 1933; June 29, 1936, c. 858, Secs. 
204, 904, 49 Stat. 1987, 2016. 
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2. Merchant Marine Act, c. 1920, as Amended (46 U. S.C. 861 
et seq.) 

(a) Sec. 861. Purpose and policy of United States. It is necessary 
for the national defense and for the proper growth of its 
foreign and domestic commerce that the United States shall 
have a merchant marine of the best equipped and most suitable 
types of vessels sufficient to carry the greater portion of 

its commerce and serve as a naval or military auxiliary in 
time of war or national emergency, ultimately to be owned 
and operated privately by citizens of the United States; and 
it is declared to be the policy of the United States to do 
\s1iatever may be necessary to develop and encourage the 
maintenance of such a merchant marine, and, insofar as 
may not be inconsistent with the express provisions of this 
chapter, the United States Maritime Commission shall, in 
the disposition of vessels and shipping property as here¬ 
inafter provided, in the making of rules and regulations, 
and in the administration of the shipping laws keep always 
in view this purpose and object as the primary end to be 
attained. June 5, 1920, c. 250, Sec. 1, 41 Stat. 988; Ex. 

Ord. No. 6166, Sec. 12, June 10, 1933; June 29, 1936, 
c. 858, Secs. 204, 904, 49 Stat. 1987, 2016. 

(b) Sec. 867. Investigation of port, terminal, and warehouse 
facilities . It shall be the duty of the commission, in co¬ 
operation with the Secretary of War, with the object of pro¬ 
moting, encouraging, and developing ports and transportation 
facilities in connection with water commerce over v^ich it 
has jurisdiction, to investigate territorial regions and zones 
tributary to such ports, taking into consideration the economies 
of transportation by rail, water, and highway and the natural 
direction of the flow of commerce; to investigate the causes 

of the congestion of commerce at ports and the remedies 
applicable thereto; to investigate the subject of water terminals, 
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including the necessary docks, warehouses, apparatus, 
equipment, and appliances in connection therewith, with a 
view to devising and suggesting the types most 2q)propriate 
for different locations and for the most expeditious and 
economical transfer or interchange of passengers or property 
between carriers by water and carriers by rail; to advise 
with communities regarding the appropriate location and 
plan of construction of wharves, piers, and water terminals; 
to investigate the practicability ;and advantages of harbor, 
river, and port improvements in connection with foreign and 
coastwise trade; and to investigate any other matter that may 
tend to promote and encourage the use by vessles of ports 
adequate to care for the freight which would naturally pass 
through such ports: Provided , That if after such investigation 
the commission shall be of the opinion that rates, charges, 
rules, or regulations of common carriers by rail subject to 
the jurisdiction of the Interstate Commerce Commission are 
detrimental to the declared object of this section, or that 
new rates, charges, rules, or regulations, new or additional 
port terminal facilities, or affirmative action on the part of 
such common carriers by rail is necessary to promote the 
objects of this section, the Maritime Commission may 
submit its findings to the Interstate Commerce Commission 
for such action as such commission may consider proper 
under existing law. June 5, 1920, c. 250, Sec. 8, 41 Stat. 

992, Ex. Ord. No. 6166, Sec. 12, June 10, 1933; June 29, 

1936, c. 858, Secs. 204, 904, 49 Stat. 1987, 2016. 

3. Merchant Marine Act, 1936, as Amended (46 U.S.C. 1101 
et seq.) 

(a) Sec. 1101. Fostering development and maintenance of merchant 
marine. It is necessary for the national defense and develop¬ 
ment of its foreign and domestic commerce that the United 
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States shall have a merchant marine (a) sufficient to carry 
its domestic water-borne export and commerce and a sub¬ 
stantial portion of the water-borne export and import foreign 
commerce of the United States and to provide shipping ser¬ 
vice on all routes essential for maintaining the flow of such 
domestic and foreign water-borne commerce at all times, 

(b) capable of serving as a naval and military auxiliary in 
time of war or national emergency, (c) owned and operated 
under the United States fl^ by citizens of the United States, 
insofar as may be practicable, and (d) composed of the best- 
equipped, safest, and most suitable types of vessels, con¬ 
structed in the United States and manned with a trained and 

« 

efficient citizen personnel. It is hereby declared to be the 
policy of the United States to foster the development and 
encourage the maintenance of such a merchant marine. June 29, 
1936, c. 858,TitlelSec. 101, 49 Stat. 1985. 

(b) Sec. 1120. Survey of existing merchant marine for creation 
of adequate American-owned fleet. It shall be the duty of 
the Secretary of Commerce to make a survey of the American 
merchant marine, as it now exists, to determine what addi¬ 
tions and replacements are required to carry forward the 
national policy declared in section 1101 of this title, and the 
Secretary is directed to study, perfect, and adopt a long- 
range program for replacements and additions to the American 
merchant marine so that as soon as practicable the following 
objectives may be accomplished: 

First, the creation of an adequate and well-balanced merchant 
fleet, including vessels of all types, to provide shipping ser¬ 
vice on all routes essential for maintaining the flow of the 
foreign commerce of the United States, the vessels in such 
fleet to be so designed as to be readily and quickly convertible 
into transport and supply vessels in a time of national emergency. 
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In planning the development of such a fleet the Secretary is 
directed to cooperate closely with the Navy Department as 
to national-defense needs and the possible speedy adaptation 
of the merchant fleet to national-defense requirements. 

Second, the ownership and the operation of such a merchant 
fleet by citizens of the United States insofar as may be prac¬ 
ticable. 

Third, the planning of vessels designed to afford the best 
and most complete protection for passengers and crew against 
fire and all marine perils. June 29, 1936, c. 858, Title 
n Sec. 210, 49 Stat. 1989, as amended 1950 Reorg. Plan 21, 
Sec. 204, 306. Eff. May 24, 1950, 15 FR. 3178, 64 Stat. 

1276, 1277; July 17, 1952, c. 939, S 21, 66 Stat. 765. 

(c) Sec. 1122. Maritime problems; cooperation with others; dis¬ 
criminatory charges on exports; recommendations . The 
Commission is authorized and directed— 

(b) Inducing preferences for American vessels; construction 
of super-liners. 

To study, and to cooperate vdth vessel owners in devising 
means by which - (1) the importers and exporters of the 
United States can be induced to give preference to vessels 
under United States registry; * * * 

(f) ♦ ♦ ♦ June 29, 1936, c. 858, TiUe U, Sec. 212, 49 Stat. 
1990. 

4. Administrative Procedure Act (5 U.S.C. lOOletseq.) 

(a) Sec. 1004. Adjudications 

In every case of adjudication required by statute to be deter¬ 
mined on the record after opportunity for an agency hearing.... 

(a) Notice of hearing and issues. Persons entitled to notice 
of an agency hearing shall be timely informed of (1) the 
time, place, and nature thereof; (2) the legal authority 
and jurisdiction under which the hearing is to be held; 
and (3) the matters of fact and law asserted. In instances 
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in private persons are the moving parties, other parties 

k 

to the proceeding shall give prompt notice of issues con¬ 
troverted in fact or law; and in other instances agencies may 
by rule require responsive pleading. In fixing the times and 
places for hearings, due regard shall be had for the convenience 
and necessity of the parties or their representatives. ♦ * ♦ 

June 11, 1946, c. 324, Sec. 5, 60 Stat. 239. 

(b) Sec. 1006. Hearings; presiding officers; powers and duties; 

burden of proof; evidence; record as basis for decision . 

* * 

In hearings vMch section 1003 or 1004 of this title requires 
to be conducted pursuant to this section — ♦♦♦ 

(c) Except as statutes otherwise provide, the proponent of a 
rule or order shall have the burden of proof. Any oral or 
documentary evidence may be received, but every agency 
shall as a matter of policy provide for the exclusion of ir¬ 
relevant, immaterial, or unduly repetitious evidence and 

no sanction shall be imposed or rule or order be issued ex¬ 
cept upon consideration of the vdiole record or such portions 
thereof as may be cited by any party and as supported by and 
in accordance with the reliable, probative, and substantial 
evidence. Every party shall have the right to present his 
case or defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the facts. 

In rule making or determining claims for money or benefits 
or applications for initial licenses any agency may, vdiere 
the interest of any party will not be prejudiced thereby, adopt 
procedures for the submission of all or part of the evidence 
in written form. 

(d) The transcript of testimony and exhibits, together with 
all papers and requests filed in the proceeding, shall con¬ 
stitute the exclusive record for decision in accordance with 
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section 1007 of this title and, upon payment of lawfully pre¬ 
scribed costs, shall be made available to the parties. Where 
any agency decision rests on official notice of a material 
fact not appearing in the evidence in the record, any party 
shall on timely request be afforded an opportunity to show 
the contrary. June 11, 1946, c. 324, Sec. 7, 60 Stat. 241. 
(b) Sec. 1009. Judicial review of agency action . Except so far 
as (1) statutes preclude judicial review or (2) agency action 
is by law committed to agency discretion. 

(a) Rights of review . Any person suffering legal wrong 
because of any agency action, or adversely affected or ag¬ 
grieved by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 

(e) Scope of review . So far as necessary to decision and 
where presented the reviewing court shall decide all rele¬ 
vant questions of law, interpret constitutional and statutory 

( 

provisions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel agency 
action unlawfully withheld or unreasonably delayed; and (B) 
hold unlawful and set aside agency action, findings, and con¬ 
clusions found to be (1) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law; (2) con¬ 
trary to constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or limita¬ 
tions, or short of statutory right; (4) without observance of 
procedure required by law; (5) unsupported by substantial 
evidence in any case subject to the requirements of sections 
1006 and 1007 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute; or (6) un¬ 
warranted by the facte to the extent that the facte are subject 
to trial de novo by the reviewing court. In making the fore¬ 
going determinations the court shjiU review the whole record 
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or such portions thereof as may be cited by any party, and 

due account shall be taken of the rule of prejudicial error. 

June 11, 1946, c. 324, Sec. 10, 60 Stat. 243. 

5. The Hobbs Act (5 U.S.C. 1031etseq.) 

(a) Sec. 1032. Jurisdiction of courts of appeals . The court 
of appeals shall have exclusive jurisdiction to enjoin, 
set aside, suspend (in v^ole or in part), or to determine 
the validity of, all final orders and (c) such final orders 
of the United States Maritime Commission or the Federal 
Maritime Board or the Maritime Administration entered 
under authority of the Shipping Act, 1916, as amended, 
and the Intercoastal Shipping Act, 1933, as amended, as 
are now subject to judicial review pursuant to the pro¬ 
visions of section 830 of Title 46. 

Such jurisdiction shall be invoked by the filing of a 
petition as provided in section 1034 of this title. Dec. 29, 
1950, c. 1189, Sec. 2, 64 Stat. 1129, amended Aug. 30, 

1954, 9:44 a.m., E.D.T., c. 1073, Sec. 2(b), 68 Stat. 

961. 

(b) Sec. 1036. Certification of record on review. Within the 
time prescribed by, and in accordance with the requirements 
of, rules promulgated by the court of appeals in v^ich the 
proceeding is pending, unless the proceeding has been 
terminated on a motion to dismiss the petition, the agency 
shall file in the office of the clerk the record on review, 
duly certified, consisting of the pleadings, evidence, and 
proceedings before the agency, or such portions thereof 

as such rules shall require to be included in such record, 
or such portions thereof as the petitioner and the agency,. 
with the ^proval of the court of appeals, shall agree upon 
in writing. Dec. 29, 1950, c. 1189, Sec. 6, 64 Stat. 

1130. 

(c) Sec. 1037. Petitions to review - Heard on record before 
respondent. 


11 


(a) Petitions to review orders reviewable under this chapter, 
unless determined on a motion to dismiss the petition, 
shall be heard in the court of appeals upon the record 
of the pleadings, evidence adduced, and proceedings 
before the agency where the agency has in fact held a 
hearing \^ether or not required to do so by law. 

(c) Additional evidence. If a party to a proceeding to 

review shall apply to the court of ^peals, in which the 

proceeding is pending, for leave to adduce additional 

evidence and shall show to the satisfaction of such court 

(1) that such additional evidence is material, and (2) 

that there were reasonable grounds for failure to adduce 

such evidence before the agency, such court may order I 

such additional evidence and any counterevidence the 

opposite party desires to offer to be taken by the agency. 

The agency may modify its findings of fact, or make new 
findings, by reason of the additional evidence so taken 
and may modify or set aside its order and shall file 
a certified transcript of such additional evidence, such 
modified findings, or new findings, and such modified 
order or the order setting aside the original order. 

Dec. 29, 1950, c. 1189, Sec. 7, 64 Stat. 1130. 
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COUNTEBSTATEMEITT OF QUESTIONS PEESENTED 


This is a proceeding to review orders of the Federal Maritime 
Board relating to port equalization practices of the Pacific 
Westbound Conference and its members. The orders prohibit 
equalization in those instances where the Board found that the 
practice diverts from a port trafific which is geographically and 
naturally tributary to that port, and where there is, or will be, 
availble at that port direct shipping service adequate to satisfy 
the needs of the trade. 

The questions presented have been stipulated by the parties, 
and are set forth at pages 97-99 of the Joint Appendix. They 
may be summarized as follows: 

1. Whether the Board erred in holding that equalization is 
unjustly discriminatory, with respect to a port having adequate 
direct shipping services, when it diverts from that port traffic 
from areas naturally and geographically tributary thereto. 

2. Whether the Board erred in finding that the shipping 
services available at the ports of Portland and Seattle are, or 
would be, adequate for the needs of shippers of certain com¬ 
modities. 

I 3. Whether the proceedings before the Board, in which the 
challenged orders were entered were procedurally sound, in 
respect to (a) the Board’s reference, in one of its orders, to 
certain correspondence exchanged after the dose of the hearing 
between the Board and the agent of one of the Conference 
members; (b) the Board’s treatment of the burden of proof and 
the requirement that complainant ports show injury to them¬ 
selves; and (c) the admission of certain evidence relating to 
possible rebates by petitioner as a result of the manner in whidi 
it has handled equalized traffic. 
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counterstatement of the case j 

This is a proceeding to review a report and order of the Fed¬ 
eral Maritime Board,^ both served October 12, 1956, and a 
port and order on further hearing, served July 20 and Septem¬ 
ber 17,1956, respectively, entered in F. M. B. Docket 723. 

This case concerns port equalization, a practice which may¬ 
be described briefly as follows: 

Seattle, on Puget Sound, and Portland, on the Columbi^ 
River, are closer to points in Washington, Oregon, Idaho, anjl 

i 

^ The term “Board" wherever used herein, refers to the Federal Maritimie 
Board, and its predecessors in the administration of the Shippinj; Act, 191(^ 

( 1 ) 1 
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Montana, where substantial quantities of export traffic orig¬ 
inate, than are ports in California, such as San Francisco. For 
various reasons, a steamship line may wish to call only at San 
Francisco and not at Puget Sound or Columbia River ports. 
In such a case, shippers situated in Washington, Oregon, 
Idaho, and Montana would be required to deliver their export 
shipments to San Francisco for loading on the vessel, and, to 
induce the shippers to do so, the carrier will absorb the addi¬ 
tional cost incurred by reason of the longer haul to the port 
of embarkation. The result of this practice is that a shipper 
located near Seattle or Portland will export his cargo via the 
more distant port of San Francisco at no greater cost than if 
he shipped via the nearer port, since the ocean carrier repays 
to the shipper, out of the ocean freight, the difference between 
the shipper's cost of delivery to shipside at the nearer port 
and such delivery at the more distant port. Equalization there¬ 
fore involves an actual repayment or credit to the shipper by 
the ocean carrier in diminution of the ocean freight. 

F. M. B. Docket 723 was initiated upon the complaint of the 
ports of Portland and Seattle, filed pursuant to section 22 of 
the Shipping Act, 1916 (46 U. S. C. 821). The complaint 
charged that the equalization practices of the Pacific West¬ 
bound Conference (“the Conference”) and its members (in¬ 
cluding petitioner) were in violation of sections 15, 16, and 17, 
of that Act, and of section 8 of the Merchant Marine Act, 1920, 
46U.S. C. 867 (J. A. 2). 

The Conference is a voluntary association of common car¬ 
riers by water operating from ports on the Pacific Coast of the 
United States to the Orient. It operates under an agreement 
(approved by the Board in 1946 under section 15 of the Ship¬ 
ping Act, 1916) which authorizes the Conference members to 
act in concert. The chief purpose of the Conference is the 
establishment of common tariffs to which all member lines will 
adhere. 

The Conference agreement prohibits absorptions or refunds 
of freight unless agreed to by two-thirds of the membership 
(J. A. 5). Tariff Rule 2 of the Conference authorizes Confer¬ 
ence members to equalize freight to meet the competition of 
other member lines (J. A. 3). 


After hearing, the Board found (J. A. 1-22) that the Ccjn- 
ference’s equalization practices with respect to a number jof 
commodities (including explosives) were unjustly discrimina¬ 
tory and unfair as between ports, and were contrary to tne 
principles of section 8 of the Merchant Marine Act, 1920. The 
Board entered an order (J. A. 22-23) disapproving the Coin¬ 
ference agreement and the tariff rules insofar as they authc^r- 
ized such unlawful equalization, and directing the Conferei^ce 
appropriately to amend them. The Board’s conclusion as |to 
explosives rested in part on the j&nding that petitioner h^ 
admitted that existing service from the ports of Seattle and 
Portland was adequate (J. A. 17). j 

Petitioner filed a petition to review that order and, short}ly 
thereafter, a motion for leave to adduce additional evidence, j)n 
the ground that it had not admitted the adequacy of service 
on explosives. The Court granted the motion and remanded to 
the Board for further proceedings (J. A. 24). After additional 
hearings, the Board reaffirmed its prior decision that the Con¬ 
ference’s equalization practices on explosives were illegal (J. A- 
25-47). 

The pertinent facts as found by the Board or shown by t|ie 
undisputed evidence, are as follows: j 

Washington, Oregon, Idaho, and Montana (the States |n 
which the commodities involved are produced)^ are, becaujse 
of their financial and economic ties with, and favorable inlapd 
freight rates to, the ports of Seattle and Portland, natura4y 
and geographically tributary to such ports (J. A. 6). The por^ 
compete with San Francisco for the same commodities (J. A. 
15). Equalization by Conference members has diverted io 
San Francisco substantial traffic originating in Northwest pr|)- 
ducing areas (ibid.). For example, although apples product 
in Washington and Oregon from 1949 to 1953 accounted fir 
90% of apple exports to the Orient, California ports handled 
almost four times as many boxes as Northwest ports did dull¬ 
ing that period (J. A. 6). j 


*Such commodities are ‘principally” dairy products, apples, newsprint 
and vegetables (J. A. 6). 1 
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Between January 1, 1950, and April 1, 1954, petitioner car¬ 
ried from San Francisco approximately 28JX)0 revenue tons of 
equalised cargo originating in Washington, Oregon, Idaho, and 
Montana (J. A. 9). In 1953, petitioner’s revenue on equalized 
cargo amounted to approximately 1% of its revenue on all 
ocean cargo, including military cargo (J. A. 9^10). 

Intervener E. I. du Pont de Nemours & Co. (“du Pont”) 
manufactures explosives at Du Pont, Washington, on Puget 
Sound (J. A. 27). The explosives anchorage for the port of 
Seattle is at Blake Island, 40 miles from the du Pont plant 
(J. A. 28,29). The carriage of explosives requires a direct sail¬ 
ing between point of loading and destination, since vessels 
carrying explosives are not permitted to call at general cargo 
docks here or at destination. If the vessel carrying explosives 
is to make any subsequent calls for cargo, the explosives must 
be offloaded before entering port, and the vessel must return 
to the explosives anchorage for reloading the explosives after 
the additional cargo has been loaded or unloaded (J. A. 28). 

Petitioner equalizes the explosives traffic by absorbing the 
cost of transportation from Du Pont, Washington, to the explo¬ 
sives anchorage in San Francisco Bay, less a flat amount of 
$10.96 (which is stated to be the cost to du Pont of transporta¬ 
tion from its plant to Blake Island) (J. A. 29). 

Total exports from the du Pont plant to the Philippine 
Islands in 1955 were about 3,000 tons (J. A. 30). In that year, 
du Pont made only 13 equalized shipments of dynamite to 
various destinations in the Philippine Islands (J. A. 30). No 
single consignee in the Philippines requires two sailings in any 
month (J. A. 31). Following the last shipment on December 
28, 1955, the first shipment in 1956 was scheduled for March 
16.^ Beyond that, only one additional shipment of 27i/^ tons 
was on order (J. A. 32). 

Java Pacific, Hoegh Line (“Java Pacific”) is a foreign-flag 
line furnishing monthly sailings direct from , the Northwest to 
the Philippines (J. A. 32). This service was instituted in 1950. 
From its inception until 1953 Java Pacific made Seattle its last 
port of call, in the hope of obtaining the du Pont explosives 


• The further hearing was closed on March 1, lO.TG, 
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^ traffic (J. A. 32, 82, 83). In 1953, because it was unablej to 

secure this traffic, and because a substantial movement of fl^ur 
from Vancouver, B. C., had developed, Java Pacific began c&ll- 
V ing at the latter as the last port of departure, and it continues 

to do so (J. A. 32,33, 83,84). | 

Java Pacific is ready, able, and willing to handle the explo- 
sives traffic, and has solicited it from time to time (J, A. 84, m). 
^ In order to call at Blake Island after clearing Vancouver, B.jC., 

Java Pacific vessels would be required to deviate from tljieir 
present route by only 65 miles (J. A. 33). j 

I At du Pont’s request, Java Pacific’s representative in the 

Northwest (witness Bargones) met in November 1955 (shPrt- 
ly after the Board had issued its first order) with represenita- 
* tives of du Pont to discuss the dynamite traffic. Bargo^ies 

» offered to handle the business on the basis of monthly s^l- 

ings, and undertook to accept both small and large shfi>- 
ments as desired by du Pont. Bargones was advised by the 
du Pont representatives “that those 12 sailings a year wfere 
^ more than adequate. As a matter of fact, I was told that 

two or three months might be all right. We took notes at tl|at 
very meeting, and it was pretty clearly stated that they woijild 
desire to have nothing less than quarterly sailings” (J. |A. 
33,88). I 

Witness Cook, who represented du Pont at the discussions 
with Bargones, admitted that “I may have expressed the opijn- 

► ion that it would be conceivably possible for us to get alopg 
with a one a month service,” and that “it was my feeling at 

‘ the time maybe we could get along with monthly sailing^.” 

> (J. A. 33, 63). He further testified that there was no reas<l)n 
why du Pont could not ship “some on Java Pacific and sorjie 
on Pacific Far East when the Java Pacific service isn’t adb- 

“ quate” (J. A. 64). | 

The Board held (J. A. 14-15) that since equalization r^ 
suits in “the drawing away of traffic inherently and geo¬ 
graphically belonging to” certain ports and localities, it jis 
T)Tima jade discriminatory (J. A. 18), and, except in cas^ 
^ where the port from which the traffic is diverted cannot off^r 

shipping services adequate for the needs of the traffic, viola^s 

417749—57 - 2 ! 
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sections 15,16 and 17 of the Shipping Act. It further pointed 
out (J. A. 21) that section 8 of the Merchant Marine Act, 
1920, which places upon the Board the “duty * * * to pro¬ 
mote and encourage the use by vessels of ports adequate to 
care for the freight which would naturally pass through such 
pOTts,” “requires, all other factors being substantially equal, 
that a given geographical area and its ports should receive 
the benefits of or be subject to the burdens naturally incident 
to its proximity or lack of proximity to another geographical 
area.” 

Applying these principles, the Board concluded that, except 
for apples and other deciduous fruits and dairy products, as to 
which the Northwest ports could not provide adequate service 
by refrigerated vessels, equalization on other commodities 
moving from the Pacific Northwest area to the Orient was un¬ 
justly discriminatory against and unfair to those ports in viola¬ 
tion of section 15 of the Shipping Act, 1916, detrimental to the 
commerce of the United States, and in violation of the prin¬ 
ciples and policies of section 8 of the Merchant !Marine Act, 
1920. 

In the case of explosives, the Board concluded that a regular 
direct service from Puget Sound to the Philippines “with a 
frequency of approximately one sailing per month would be 
adequate to meet the normal needs of shippers of explosives 
from that area” (J. A. 46); that “the record is convincing that 
Java Pacific is ready, able, and willing to commit its vessels 
to this service” (J. A. 35); that “the present lack of direct 
service by Java Pacific has been caused in part by the practice 
of equalization” (J. A. 38); that “had it not been for PFEL’s 
disregard of this Board’s order by continuing to ship duPont 
explosives through San Francisco, Java Pacific would in all 
probability presently provide a direct service, as its solicitation 
of these cargoes subsequent to our order in this proceeding 
clearly indicates” (J. A. 38, 39); and that “the evidence over¬ 
whelmingly indicates [Java Pacific’s] intention to [reinstitute 
its direct service] ” (J. A. 42). 

The Board further held (J. A. 46) that equalization would 
be permitted for particular shipments where such'direct service 



from Puget Sound would be inadequate to “meet the need^ of 
such shipper or his consignee” (ibid,). | 

Although the Board found that the evidence “overwhejm- 
ingly” indicated that Java Pacific intended to reinstitute j its 
direct monthly service from Puget Sound to the Philippines, 
the Board determined to ascertain itself whether the carijier 
would do so (J. A. 43). It therefore did not enter any order, 
but held the record open for 30 days “within which time we 
expect Java Pacific to advise us whether it has adjusted jits 
sailings to provide Blake Island in Puget Sound as its last <|all 
on direct sailings to the Philippines” (J. A. 47). | 

Java Pacific ad\’ised the Board that it had done so (J.iA. 
48-51), and on September 17, 1956 the Board served its or(ller 
(J. A. 52-53) declaring that equalization on explosives fr|)m 
Du-Pont, Washington, to the Philippines ■was no longer justi¬ 
fied, but permitting equalization “in the event a shipper^ is 
unable to obtain space for a specific shipment of explosives jby 
a direct sailing from a terminal through which explosives would 
normally move at a date which reasonably will meet the needs 
of such shipper or his consignee.” ^ 

STATUTES INVOLVED i 

Pertinent provisions of the Shipping Act, 1916, as amended, 
46 U. S. C. 801, seq., and of the Merchant Marine Act, 19^0, 
46 U. S. C. 861, et seq., are set forth in Appendix A. | 

i 

SmOTARY OP ARGUMENT 

I 

A. The Board correct!}^ held that equalization by oce^n 
carriers which results in diversion of traffic from ports is ujn- 
justly discriminatory and unfair, except in cases where tjhe 
port from which the traffic is being diverted is unable to pi^o- 
vide adequate service. Pertinent provisions of the Shipping 
Act, 1916, condemn unjust discrimination between ports. Sec¬ 
tion 8 of the Merchant Marine Act, 1920, imposes upon tjhe 
Board the “duty” of “promoting, encouraging and developijig 

_ j 

*The order ri^iuires n shipper seekinir sncii equalized sp::ce to ;rive t|lie 
Conference 48 hours ndvance notice tO. A. j 
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ports.” These broad statutory provisions fully support the 
Board’s view that, since a port is entitled to traffic “which 
would naturally pass through” it (section 8 of the Merchant 
Marine Act, 1920), equalization which results in “the drawing 
away of traffic inherently and geographically belonging” to 
certain ports constitutes unjust discrimination against such 
ports (J. A. 15). 

If a port cannot retain the full flow of traffic which its geo¬ 
graphic locality normally would bring to it, it will have little 
incentive to develop its facilities to meet the needs of the area. 
The result would be to thwart the congressional policy, re¬ 
flected in section 8 of the Merchant Marine Act, 1920, of “pro¬ 
moting, encouraging, and developing ports,” and of “pro- 
mot [ing], and encourag[ing] the use by vessels of ports ade¬ 
quate to care for the freight which w'ould naturally pass 
through such ports.” 

The Board found, and the finding is not challenged, that 
traffic originating in the Pacific Northwest is naturally and 
geographically tributary to the ports of Portland and Seattle; 
that these ports have adequate terminal facilities; and that 
equalization has resulted in diversion of cargo which other¬ 
wise would move through the ports. Under these circum¬ 
stances, the Board correctly concluded that equalization results 
in unjust discrimination against the ports. “Whether a dis¬ 
crimination in rates or services of a carrier is undue or un¬ 
reasonable has always been regarded as peculiarly a question 
committed to the judgment of the administrative body, based 
upon an appreciation of all the facts and circumstances af¬ 
fecting the traffic.” Swayne <& Hoyt v. United States, 300 U. S. 
297,304. 

B. The Board’s decision rests upon a careful balancing of 
the interests of ports, on the one hand, and those of shippers 
and exporters, on the other. In the case of cargo requiring 
refrigerated vessels, as to which the Pacific Northwest ports 
could not furnish adequate service, the Board concluded that 
the interests of shippers required that equalization be per¬ 
mitted to continue. However, with respect to such traffic as 
explosives, as to which shippers can obtain adequate service 
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I 

at those ports, the Board concluded that protecting the inter¬ 
ests of the ports required elimination of equalization. How¬ 
ever, the Board protected shippers’ interests by permittiijig 
equalization on any particular shipments as to which the regu¬ 
lar monthly service might be inadequate. In short, tlie Boarq’s 
order achieved a proper balance between the interests of boih 
shippers and ports. The balancing of such interests is pje- 
culiarly a matter within the Board’s expert judgment. | 

The Board has greater responsibility than the Intersta^ 
Commerce Commission with respect to ports, and decisioijis 
under the Interstate Commerce Act dealing with port di^ 
crimination by rail carriers are therefore not in point. The 
Conunission is required merely to prevent discrimination 
against ports; the Board is further required to promote, en¬ 
courage and develop them. | 

The fact that the service which the Board found ade¬ 
quate would be provided by a foreign-flag carrier does not 
show that the Board failed to effectuate the policy of the 
Merchant Marine Act, 1920, of promoting an American mer¬ 
chant marine. On the contrary, the Board pointed out thait 
the commerce of the United States would not be promoteil 
“by quasi-judicial discrimination against vessels of other naj- 
tions.” 

II 


The Board’s findings that a monthly service is adequate 
for explosives, and that such service is available at Seattlel 
are supported by substantial evidence. | 

A. The finding that monthly service is adequate rests prij 
marily on the testimony of the representative of Java Pacifi([ 
Lines that, during business discussions with du Pont, th^ 
latter advised him that a monthly service would be “more 
than adequate” and that, indeed, a bimonthly or quarterly 
service might suffice. The making of these statements wa^ 
admitted by the du Pont representative, who further stated 
that the shipping needs of consignees of explosives in thej 
Philippines were extremely flexible. The Board did not errj 
in accepting the correctness of the statement, made during 
the course of business discussions, that monthly, or even lass 
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frequent, service was adequate, and in rejecting the subse¬ 
quent statement of the du Pont representative, given as a 
witness at the hearing, that he had changed his opinion and 
considered monthly service inadequate. 

B. The Board’s finding that Java Pacific Lines would provide 
a monthly service rests on the uncontradicted testimony of the 
carrier’s agent that his company is ready, willing, and able to 
handle the traffic. The record shows that from 1950 to 1953 it 
unsuccessfully attempted to obtain the traffic, that it could 
serve the port without substantially diverting its vessels, and 
that it now wants to render the service. 

Ill 

A- The Board did not err in holding the record open and 
receiving two letters from Java Pacific advising the Board that 
it had adjusted its sailing schedule to make Seattle its last port 
of call on service to the Philippines. The Board found that 
the evidence “overwhelmingly” indicated that Java Pacific in¬ 
tended to institute such service and, apart from the letters, 
the evidence fully supports the finding. The two letters were 
merely written reiterations by Java Pacific’s agent of his own 
prior testimony that the carrier would provide the service, and 
the receipt of the letters by the Board prior to issuance of its 
order did not prejudice petitioner. 

B. The Board did not improperly shift the burden of proof 
to require the Conference and petitioner to justify equaliza¬ 
tion. On the contrary, the Board found that the complaining 
ports had shown that equalization had resulted in diversion of 
traffic to which the ports were entitled by reason of their 
geographical location and which they can serve adequately. 
The complaining ports thus sustained the burden of showing 
that equalization unjustly discriminated against them, 

ABOUMENT 

Introduction 

The Board held that equalization by ocean carriers which 
results in diversion of traffic from ports is unjustly discrimina¬ 
tory and unfair, except in cases where the port from which the 
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traffic is being diverted is unable to provide adequate service. 
It found that monthly service on explosives is adequat^ and 
that such service is available from Puget Sound, and accord¬ 
ingly concluded that equalization on explosives is no l<!>nger 
justified. However, it permitted equalization to be contijnued 
in exceptional cases where the monthly service would not ‘‘^eet 
the needs of such shipper or his consignee” “for a specific ^ip- 
men t” (J. A. 46). I 

Petitioner and intervener du Pont challenge the Board’s 
order on three major grounds. Jlrst, they contend thaljr the 
Board erred in holding that equalization is unjustly disciimi- 
natory and unfair except where service is inadequate. Sec¬ 
ondly, they argue that the Board’s findings that a mon thly 
service on explosives is adequate, and that such service is avail¬ 
able from Puget Sound, are not supported by substantial [evi¬ 
dence. Finally, they challenge the Board’s order on proce¬ 
dural grounds. i 

We shall show, however, that the Board correctly concluded 
that, absent inadequacy of service, equalization is unjdstly 
discriminatory and unfair to the ports whose traffic is b^ing 
diverted; that the Board’s findings are supported by substan¬ 
tial evidence; and that the Board followed proper procedjires 
in entering its order. ! 

° I 

1 

L The Board Correctly Held That Equali 2 ation Is Unlawful Under^^ the 
Shipping Act, 1916, and the Merchant Marine Act, 1920, Unless Sejfvice 
at the Port From Which Traffic Is Diverted Is Inadequate | 

I 

A. Section 15 of the Shipping Act, 1916, directs the BoaixJ to 
<iisapprove any agreement among common carriers by w^ter 
which it finds to be “unjustly discriminatory or unfair as [be¬ 
tween ♦ * * ports.” Section 16 makes it unlawful for Any 
common carrier by water to give “any undue or unreasonajble 
preference or advantage to any particular * * * locality”| or 
to subject “any * * * locality * * * to any undue or unrlpa- 
sonable prejudice or disadvantage in any respect whatsoever.” 
Section 17 prohibits any common carrier by water in foreign 
commerce from “demand [ing], charg[ing], or collectfing] ajny 
rate, fare, or charge which is unjustly discriminatory be¬ 
tween * * * ports.” Finally, section 8 of the Merchant Ma- 
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rine Act, 1920 makes it the “duty” of the Board, “with the ob¬ 
ject of promoting, encouraging, and developing ports * * * to 
investigate territorial r^ons and zones tributary to such porte,^ 
taking into consideration the economies of transportation by 
rail, water and highway and the natural direction of the flow of 
commerce;* * * and to investigate any other matter that may 
tend to promote and encourage the use by vessels of ports ade¬ 
quate to care for the freight which would naturally pass throu^ 
such ports * * *.” 

We submit that these provisions fully support the Board’s 
settled administrative construction of the Act that equalization 
which results in “the drawing away of traffic inherently and 
geographically belonging” to certain ports {Beaumont Port 
Commission v. Seatram Lines, 3 F. M. B. 556,565 (1951)). con¬ 
stitutes unjust discrimination against such ports. The Board 
has condemned “the attempt of carriers by artificial means to 
control the flow of traffic not naturally trbutary to their lines.” 
Contract Routing Restrictions, 2 U. S. M. C. 220, 226 (1939). 
The result of such artificial controls is to divert from ports 
traffic “which would naturally pass through such ports” (sec¬ 
tion 8, Merchant Marine Act, 1920), and to which a port is 
“entitled by reason of its geographical location” ( City of Mobile 
V. Baltimore Insular Line, 2 U. S. M. C. 474,486 (1941)). In¬ 
deed, the right of a port to such traffic “appears fundamental 
under statutes designed to establish and maintain ports” 
(ibid.). 

For if a port cannot retain the full flow of traffic which its 
geographical locality normally would bring to it, the ine\dtable 
consequence will be to thwart the congressional policy, reflected 
in section 8 of the Merchant Marine Act, 1920, of “promoting, 
encouraging, and developing ports,” and of “promot[ing] and 
encourag[ing] the use by vessel of ports adequate to care for 
the frei^t which would naturally pass through such ports.” 
A well developed port system is essential both to the develop¬ 
ment of a sound American merchant marine, and to provide 
shippers and consignees with adequate service. However, ports 
would have little incentive to develop their facilities to meet 
the shipping needs of the areas which they serve if ocean car¬ 
riers could, for reasons of their own commercial convenience 
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unrelated to the economic welfare of the port, arbitrarily dive^ 
traffic to another port. And, as the instant case shows, the conji- 
mercial interests of ocean carriers may at times directly coiji- 
flict with the public interest in maintaining and developiijig 
ports. I 

The Board’s conclusion that ordinarily traffic should be pel*- 
mitted to flow through its normal channels without diver^cin 
by equalization thus rests upon sound considerations of pulj)- 
lic policy. Where, however, the nearer port cannot provic|[e 
adequate service, it has no l^itimate claim to the traffic, aijd 
diversion through equalization, therefore, is not improper. 
Indeed, in such a case equalization enables the shipper jo 
obtain better service without additional cost. But where, 
as here, service at the nearer port is adequate, the Board cor¬ 
rectly concluded that, consistent with the objectives and pr(j>- 
visions of the Shipping Act, 1916, and the Merchant Marine 
Act, 1920, diversion of such traffic through equalization is uiji- 
justified.^ I 

The Board found, and the finding is not challenged, thit 
traffic originating in Washington, Oregon, Idaho, and Montana 
is naturally and geographically tributary to the ports (^f 
Portland and Seattle (J. A. 6); that these ports have “excellent 
and extensive terminal facilities, including dry and cold storage 
facilities,” and are served by various railroads, barge linej, 
motor truck and ocean steamship lines (J. A. 5); that these 
ports are more than 1,000 miles closer to the Orient than Sajn 
Francisco (ibid .); that these ports “have been deprived of car^o 

®The Board has permitted practices which, althoURh prima facie dis¬ 
criminatory, are, because of some justification, not unjustly so. Thus, jn 
Everett Chamber of Commerce v. Luckenbach 8. 8. Co., 1 U. S. S. B. 14^, 
152 (1929), the Board permitted additional charges for cargo moving throu?|h 
two ports which handled only a “small amount of freight,” on the grounds 
that the small amount required transshipment of the cargo (at additional 
expense), and that there was no .showing that the additional charge “r^ 
suited in materially reducing volume or that their removal would suiv 
stantially increase it” See also. Port Differential Investigation, l U. 1^. 
S. B. 61, 67 (1925). In the instant case, however, petitioner has showln 
no valid economic justification for the discrimination against the Ports 
of Portland and Seattle, and equalization has resulted in substantial di¬ 
version of trafSc. I 
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which would normally move through the ports but ior the 
equalization jMractice” (J. A. 18); and that “a substantial 
amount of non-equalized cargo has been influenced by the 
movement of equalized cargo” (J. A. 20). In short, the equali¬ 
zation practices of the Conference have given a preference to 
the port of San Francisco and have discriminated against the 
ports of Portland and Seattle. Since the Board found that 
service from the latter ports would be adequate—a flnding 
which, as we show infra, is supported by substantial evidence— 
it follows that equalization results in unjust discrimination 
against the Pacific Northwest ports. “Whether a discrimina¬ 
tion in rates or services of a carrier is undue or unreasonable 
has always been regarded as peculiarly a question committed 
to the judgment of the administrative body, based upon an 
appreciation of all the facts and circumstances affecting the 
traffic.” Swayne & Hoyt v. United States, 300 U. S. 297, 304 
(1937); see United States Navigation Co. v. Cunard S. S. Co., 
284 U. S. 474, 485 (1932). Clearly, the Board did not abuse 
its discretion in concluding that a discriminatory practice which 
results in diverting traffic away from its normal port, which 
can adequately serve such traffic, is unjust and unreasonable. 

B. There is no merit to the contentions of petitioner (Br. 
30-33) and intervener du Pont (Br. 13-17) that the Board, in 
holding that Conference equalization practices with respect 
to certain commodities were unjustly discriminatory and un¬ 
fair, (1) disregarded the interests of shippers and exporters, 
and (2) failed to give effect to the congressional policy, re¬ 
flected in the IVIerchant Marine Act, 1920, of developing a 
United States-flag merchant marine. 

1. The Board’s decision rests upon a careful balancing of the 
interests of ports, on the one hand, and those of shippers and 
exporters, on the other. The Board held that the congres¬ 
sional policy in section 8 of the Merchant Marine Act, 1920, 
of “promoting, encouraging, and developing ports,” requires 
prohibition of equalization which results in diverting traffic 
away from ports which can adequately serve it. The Board 
concluded that since the ports of Portland and Seattle could 
not furnish adequate service on cargoes requiring refrigtt*ated 
vessels, the interests of shippers required that equalization on 
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such traffic should be permitted to continue. However, in the 
case of such traffic as explosives, as to which adequate service 
will be available at those ports (see injra, Point II), the Bojard 
condemned any further diversion. But in order fully to gi^ar- 
antee that shippers using Portland and Seattle will always 
have adequate service, the Board permitted equalization on ^ny 
particulai- shipments as to which the r^ular monthly service 
through those ports might be inadequate. Plainly, the Bo^trd 
fully took into account the interests of both shippers and poi'ts, 
and its order achieved a proper balance between them, ifhe 
balancing of such interests is particularly a matter within i;he 
Board's expert judgment. 

Petitioner contends (Br. 39-46), however, that decisions 
der section 3 (1) of the Interstate Commerce Act dealing with 
“port equalization” practices of rail carriers establish that the 
Board cannot make adequacy of service the touchstone tor 
determining the validity of equalization by ocean caJrri^rs. 
Section 3 (1) prohibits rail carriers from giving any undue or 
unreasonable preference to ports, or from subjecting ports to 
any undue or unreasonable prejudice. The cases upon which 
petitioner relies involve the question whether a rail carrier mjay 
“equalize” its rates to a particular port to reduce them to the 
same level as those of another carrier to a competing 
which is nearer to the shipper. 

The short answer to this contention is that the standards 
which the Board is required to apply in determining the valid¬ 
ity of equalization by ocean carriers are not the same as th<j)se 
applied by the Interstate CJommerce Commission in passing 
upon “port equalization” by rail carriers. Although the proyi- 
sions of section 16 of the Shipping Act, 1916 dealing with 
preference and prejudice to ports are comparable to those in sec¬ 
tion 3 (1) of the Interstate Commerce Act, there is nothing I in 
the latter Act comparable to section 8 of the Merchant Mariiie 
Act, 1920, which charges the Board with “promoting, encoi^r- 
aging, and developing ports.” In other words, the Boai(d, 
whose statutory duties are oriented to maritime affairs, |is 
given a baxjader responsibility with respect to p<M*ts th^n 
the Interstate Commerce Commission. The latter is direct^ 
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merely to prevent carriers from subjecting them to undue 
preference or prejudice; the Board, however, is also required 
to further their development and promotion. In view of the 
Board’s greater responsibilities with respect to ports, we sub¬ 
mit that, in determining the propriety of equalization, it prop¬ 
erly applied a stricter test than the Interstate Commerce Com¬ 
mission applies. The stricter test also is justified by the fact 
that equalization by ocean carriers creates a real danger of 
rebates, since the practice involves the actual repayment or 
crediting of part of the freight rate to the shipper, which feature 
is not present in “port equalization” by rail carriers. See injra, 
note 7. 

2. Petitioner (Br. 31-33) and intervener du Pont (Br. 14- 
16) further contend that since the adequate service at Port¬ 
land and Seattle would be furnished by a foreign flag carrier, 
the Board’s decision fails to carry out the congressional policy 
of the Merchant Marine Act, 1920, of promoting an American 
merchant marine. This same argument was made to the Board, 
which rejected it on the ground that “American flag carriers 
and the commerce of the United States are not promoted by 
quasi-judicial discrimination against vessels of other nations, 
nor does the act contemplate such discrimination” (J. A. 43). 
In other words, the Board held that to treat adequate service 
as inadequate solely because a foreign carrier provides it 
would, in the long run, injure and not aid the commerce of the 
United States, for such discrimination might lead to retalia¬ 
tion by foreign governments. Such a judgment, we submit, 
was a reasonable one based on the Board’s expert knowledge 
of the shipping business.® 

•Intervener du Font’s present contention (Br. 14-15) that the Board 
should not “compel” an American shipper to patronize a foreign carrier is 
inconsistent with the testimony of its witness Cook at the hearing that all 
du Pont was seeking was “a satisfactory service at a price,” and that “if 
anybody offered service that we considered adequate out of the Northwest, 
we would be perfectly happy, if they would provide us with it. We couldn’t 
take any other position” (J. A. 67). [Emphasis added.] 
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II. The Board’s Findings That a Monthly Service Is Adequate for Explo¬ 
sives, and That Such Service Is Available at Seattle, Are Supported Ify 
Substantial Evidence I 

j 

A. The AdeqMiaey of Monthly Service 

The Board’s finding that a monthly service is adequatje 
for explosives rests primarily on the testimony of two wii- 
nesses, Bargones and Cook. Bargones, the West Coast repre¬ 
sentative of Java Pacific, stated that on November 3, 195^, 
after the Board had issued its first order in the case prohibiting 
equalization on explosives, he met with Cook (manager 6f 
du Font’s San Francisco Export Office) at the latter’s request 
to discuss the transportation of explosives from du Pontjs 
Washington plant to the Philippines. Further discussioijs 
between representatives of the tw’o companies were held ih 
Cook’s office on November 17, and in du Font’s New York traS^c 
office on November 23 (J. A. 84-85). Bargones testified that, 
during these discussions, “I was definitely told” that tl^e 
once a month sailings throughout the year which Java Par 
cific would furnish from Seattle would be “more than ade^ 
quate” (J. A. 85), and “[a] 11 I know, sir, is that I was made 
a proposal, and told that those 12 sailings a year were moije 
than adequate. As a matter of fact, I was told that two dr 
three months might be all right. We took notes at that very 
meeting, and it was pretty clearly stated there that they would 
desire to have nothing less than quarterly sailings’’ (J. A. 
88). [Emphasis added.] 

Cook did not controvert this testimony. On the contrary, 
he stated that on November 3, 1955, he met with the repre¬ 
sentatives of Java Pacific Line to discuss “if there was a servics 
available that we could use in case we had to use it” (J. A. 62); 
that in those discussions “I may have expressed the opiniop 
that it would be conceivably possible for us to get along wit^i 
a one-a-month service * * *” (J. A. 63); and that “it was 
my feeling at the time maybe w’e could get along with monthly 
sailings” (J. A. 63). 

Cook also acknow'ledged that there was considerable flexi^ 
bility in the shipping needs of consignees in the Philippines. 
He pointed out that “[w]hen we receive these orders, that the^ 
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[the consignees] know that they can’t say they want it Sat¬ 
urday, January 17, for instance, because that is impossible to 
arrange, but tJiey will say to us, ‘we would like this in late 
March; we would like it in early April, or mid-April, or late 
April,’ or something like that, and that is about as specific as 
they can make it. Usually they specify approximately a two- 
week period in which they would like the stuff delivered,” and 
“[i]t is unlikely that any receiver would want two or more 
shipments a month, and it is unlikely that they would even 
want two shipments. I am speaking of any individual receiver” 
(J. A. 72). The admitted flexibility of the consignees’ needs, 
and the fact that only 13 shipments per year are involved, fur¬ 
ther support the Board’s conclusion that a monthly service was 
adequate. 

Petitioner and intervener du Pont challenge the Board’s 
finding that monthly service is adequate primarily on the basis 
of Cook’s testimony that, after his prior discussions with Bar- 
gones in which he stated that such service would be adequate, 
he had gone “into this thing rather thoroughly,” “had dis¬ 
cussed this thing with our people in the Philippines, * * * and we 
have concluded that we can’t operate and be competitive with 
one sailing a month” (J. A. 63). Since he gave no specific facts 
to justify this change in position, the Board did not err in 
accepting the correctness of the statement, made during the 
course of business discussions, that monthly service was ade¬ 
quate, and in rejecting the subsequent statement of the du 
Pont representative, given as a witness at the hearing, that 
he had changed his opinion and considered monthly service 
inadequate. 

Moreover, the Board fully protected du Pont against the 
possibility that monthly service might not be adequate to meet 
its consignees’ needs on particular shipments, by permitting 
equalization on such traffic. Cook conceded that such a prac¬ 
tice is feasible. He testified: “You mean is there any reason 
why we can’t ship some on Java Pacific and some on Pacific 
Far East when the Java Pacific service isn’t adequate? I sup¬ 
pose we could as far as that is concerned. The answer to that, 
I suppose, is yes, we could” (J. A. 64). 
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B. The AvaUabiUty of Monthly Service 

That Board’s finding that a monthly service would be pro¬ 
vided by Java Pacific rests on the uncontradicted testimony 
of Bargones who, as the head oflBlcer of the carrier’s agency oin 
the West Coast of the United States (J. A. 81), was authorized 
to speak for it and was further authorized to commit that liije 
to furnish a monthly service (J. A. 91). 

The record shows that the Java Pacific service from the Weit 
Coast to the Philippines was instituted in June 1950, and th^t 
one of its objectives was to secure the du Pont explosives traMc 
(J. A. 82). For this reason, the service was operated so as ijo 
clear Seattle last, thus enabling a direct Blake Idand-Philij^ 
pines service (J. A. 82). Not until 1953, when it was clear th^t 
Java Pacific was having no success in securing the du Pont 
d3mamite trade, and when a substantial movement of flour 
developed from Vancouver, B. C., did Java Pacific change i s 
service to call at Vancouver after Seattle (J. A. 83). At the 
present time, Java Pacific “very definitely” desires to hand e 
the du Pont explosives (J. A. 84); it would not have to change 
its service to do so, since it could call at Blake Island after loac^- 
ing at Vancouver merely by deviating the vessel “only a matt<;r 
of 65 miles,” and it would be entirely feasible to do so “for th is 
important and desirable cargo” (J. A. 84). 

After his first discussions with du Pont, Bargones got in touqh 
with his principals, who told him to “ ‘Go ahead; guarantee 
anything. We will carry it out’ ” (J. A. 85). He testified that, 
without any qualification, “we hold ourselves open to canjy 
dynamite, and * ♦ * [will] give them the same service ^ 
they have had in the past” (J. A. 86). Indeed, he stated that 
Java Pacific was “willing to take as low as one ton, I can telll 
you that, but not on the basis that all the large shipments conle 
to San Francisco and all the small shipments out of Seattle, 
and I know that the du Pont people wouldn’t ask us to do suc|h 
a thing” (J. A. 89). | 

This evidence, we submit, fuUy supports the Board’s find¬ 
ings that “Java Pacific has solicited this cargo and de^es to 
handle it now” (J. A. 33); that “the record is convincing th^t 
Java Pacific is readv, able and willing to commit its vessels ^ 
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this service” (J. A. 35); that “the present lack of direct service 
by Java Pacific has been caused in part by the practice of equal¬ 
ization” (J. A. 38); that “had it not been for PFEL’s disr^ard 
of this Board’s order by continuing to ship du Pont explosives 
through San Francisco, Java Pacific would in all probability 
presently pro\dde a direct service, as its solicitation of these 
cargoes subsequent to our order in this proceeding clearly indi¬ 
cates” (J. A. 38-39); and that “* * * the evidence overwhelm¬ 
ingly indicates [Java Pacific’s] intention to [reinstitute its 
direct service] ” (J. A. 42). 

III. The Board Did Not Commit Procedural Error 

A. The Board Did Not Err in Receiving Letters From Java Paddc After 

the Close of the Hearing 

As noted, the Board found that the evidence “overwhelm¬ 
ingly” indicated that Java Pacific intended to reinstitute direct 
monthly service from Puget Sound to the Philippines (J. A. 
42). Nevertheless, the Board determined “ourselves [to] as¬ 
certain whether or not Java Pacific will reinstitute its direct 
service” {ibid.), and it therefore held the recwd open for 30 
days “within which time we will expect Java Pacific to advise 
us whether it has adjusted its sailings” to make Blake Island 
its last port of call on service to the Philippines (J. A. 47). By 
letters dated July 31, 1956, and August 7, 1956, and signed by 
Bargones, Java Pacific advised the Board that it had done so 
(J. A. 49-51), and the Board then entered its order prohibiting 
equalization on explosives from the Pacific Northwest to the 
Philippines. 

Petitioner attacks (Br. 19-24) the Board’s receipt of such 
letters on the ground that since they were not a part of the 
record, they could not be relied upon by the Board in enter¬ 
ing its order; and that without such letters there is no sub¬ 
stantial evidence to support the Board’s findings that Java 
Pacific intended to institute a monthly service. As we have 
shown (see Point II, B, supra), however, apart from the let¬ 
ters the record fully supports the Board’s finding that Java 
Pacific will provide adequate monthly service from Seattle. 
The two letters were no more than written reiterations by 
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Bargones of his own prior testimony that Java Pacific would 
make such service available (see supra, pp. 19-20), and wtere 
not evidence upon which the Board relied in reaching its de¬ 
cision. In short, the Board’s receipt of these letters pijior 
to issuance of its order in no way prejudiced petitioner. 

j 

B. The Board Did Not Improperly Shift the Burden of Proof \ 

Petitioner contends (Br. 33-35) that the Board erroneously 
required the Conference and petitioner to justify equalizatipn, 
whereas the burden of proof should have been on the com¬ 
plainant ports to prove that it was unlawful. The Board’s 
findings, however, show that the complainant ports had 
tablished that equalization was unjustly discriminatory asjto 
them. The Board found: j 

‘Tn support of their allegations of discrimination ajnd 
preference, the complaining ports have adduced evi¬ 
dence showing or tending to show that (a) competition 
exists between Pacific Northwest ports and the Port 
of San Francisco for the same commodities; (b) div<T- 
sions of traffic are affected by conference carriers throu ^ 
absorptions of inland transportation charges on ship¬ 
ments from San Francisco on cargo originating in Nortjh- 
west producing areas; (c) cargoes on which absorptio|QS 
of inland freight charges are made originate in ar^as 
naturally and geographically tributary to Northwest 
ports because of inland transportation rates favoral^le 
to those ports as well as through closer proximity; aijid 
(d) the conference equalization rule has proximatejly 
caused a substantial loss of cargo to Northwest ports. 
[ J. A. 15] I 


«* * 


* The ports here have adequate nonrefri^- 
erated sailings to the Far East and have been deprived of 
cargo which would normally move through the porjts 
but for the equalization practice. * * *” (J. A. 18) j 
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The complaining ports thus sustained the burden of show¬ 
ing that equalization unjustly discriminated against them.^ 

CONCLUSIOir 

In the last analysis, the arguments of petitioner and inter¬ 
vener du Pont are that this Court should substitute its judg¬ 
ment for that of the Board on issues which are particularly 
within the expert competence of the Board—^balancing the 
interests of shippers and ports, evaluating the weight to be 
given the evidence, and whether a discrimination is unjust. 
We submit, however, that the Board’s findings and conclusions 
were correct, and that its order should be affirmed. 

Respectfully submitted. 

Victor R. Hansen, 

Assistant Attorney General. 
Daniel M. Friedman, 

Attorney, 

Department of Justice. 

Edward D. Ransom, 

General Counsel, 

Edward Aptaker, 

Chief, 

Regulation Branch, 
Federal Maritime Board. 


Attorneys for Respondents. 

February 28,1957. 


’Petitioner jfurther contends (Br. 35-36) that since this Court’s order 
of remand merely directed the Board to consider the adequacy of existing 
service at Seattle, the Board erred in receiving evidence as to alleged 
overpayments which du Pont received by way of equalization. The Board, 
however, entered no order with respect to such alleged overpayments, but 
merely directed that a “separate proceeding will be commenced to determine 
whether the PFEL overpayments, if made, are in violation of the act” (J. A. 
4-6). Petitioner will have full opportunity to litigate that question in 
those proceedings. Plainly, it cannot claim prejudice from the receipt of 
evidence in this proceeding because another proceeding has thereby been 
instituted. 



APPENDIX A 


Statutes Involved i 

j 

A. Selected provisions of the Shipping Act, 1916: j 

Sec. 15. (46 U. S. C. sec. 814.) Every common carrier j by 
water, or other person subject to this chapter, shall file im¬ 
mediately with the Federal Maritime Board a true copy, or, if 
oral, a true and complete memorandum, of every agreemdnt, 
with another such carrier or other person subject to this chapW 
or modification or cancellation thereof, to which it may be 
a party or conform in whole or in part, fixing or regulating 
transportation rates or fares; giving or receiving special rat{es, 
accommodations, or other special privileges or advantag^; 
controlling, regulating, preventing, or destroying competition; 
pooling or apportioning earnings, losses, or traffic; allot^ng 
ports or restricting or otherwise regulating the number ajnd 
character of sailings between ports; limiting or regulating! in 
any way the volume or character of freight or passenger tra^c 
to be carried; or in any manner providing for an exclusi' 
preferential, or cooperative working arrangement. The tei’m 
“agreement” in this section includes understandings, conf 
ences, and other arrangements. 

The Board may by order disapprove, cancel, or modify ajny 
agreement, or any modification or cancellation thereof, whetlier 
or not previously approved by it, that it finds to be unjustly 
discriminatory or unfair as between carriers, shippers, expoji)- 
ers, importers, or ports, or between exporters from the Unitfed 
States and their foreign competitors or to operate to the det|:i- 
ment of the commerce of the United States, or to be in violation 
of this chapter, and shall approve all other agreements, modi¬ 
fications, or cancellations. 

Agreements existing at the time of the organization of tpe 
Board shall be lawful until disapproved by the Board, jit 
shall be unlawful to carry out any agreement or any porti<i)n 
thereof disapproved by the Board. 


pr- 



All agreements, modifications, or cancellations made after 
the organization of the Board shall be lawful only when and as 
long as approved by the commission [board], and before ap¬ 
proval or after disapproval it shall be unlawful to carry out in 
whole or in part, directly or indirectly, any such agreement, 
modification, or cancellation. 

Every agreement, modification, or cancellation lawful under 
this section shall be excepted from the provisions of sections 
1-11 and 15 of Title 15, and amendments and Acts supple¬ 
mentary thereto. 

Whoever violates any provision of this section shall be liable 
to a penalty of $1,000 for each day such violation continues, 
to be recovered by the United States in a civil action. 

Sec. 16. (46 U. S. C. Sec. 815) 


It shall be unlawful for any common carrier by water, or 
other person subject to this chapter, either alone or in con¬ 
junction with any other person, directly or indirectly— 

First. To make or give any undue or unreasonable pref¬ 
erence or advantage to any particular person, locality, or de¬ 
scription of traffic in any respect whatsoever, or to subject any 
particular person, locality, or description of traffic to any 
imdue or unreasonable prejudice or disadvantage in any re¬ 
spect whatsoever. 

Second. To allow any person to obtain transportation for 
property at less than the regular rates or charges then estab¬ 
lished and enforced on the line of such carrier by means of false 
billing, false classification, false weighing, false report of weight, 
or by any other unjust or unfair device or means. 

Third. To induce, persuade, or otherwise infiuence any ma¬ 
rine insurance company or underwriter, or agent thereof, not 
to give a competing carrier by water as favorable a rate of insur¬ 
ance on vessel or cargo, having due regard to the class of vessel 
or cargo, as is granted to such carrier or other person subject to 
this chapter. 

Whoever violates any provision of this section i^all be guilty 
of a misdemeanor punishable by a fine of not more than $5,000 
for each offense. 
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Sec. 17. (46 U. S. C. 816.) No common carrier by water in 
foreign commerce shall demand, charge, or collect any rate, 
fare, or charge which is unjustly discriminatory between shipj- 
pers or ports, or unjustly prejudicial to exporters of the United 
States as compared with their foreign competitors. Whenever 
the Federal Maritime Board finds that any such rate, fare, of 
charge is demanded, charged, or collected it may alter the sam^ 
to the extent necessary to correct such unjust discrimination oir 
prejudice and mate an order that the carrier shall discontinue 
demanding, charging, or collecting any such unjustly discrimf 
inatory or prejudicial rate, fare, or charge. ! 

« * * * * I 

Sec. 22. (46 U. S. C. sec. 821.) Any person may file witl| 
the Federal Maritime Board a sworn complaint setting forth 
any violation of this chapter by a common carrier by water, ot 
other person subject to this chapter, and asking reparation foif 
the injury, if any, caused thereby. The Board shall furnish h 
copy of the complaint to such carrier or other person, who shall[ 
within a reasonable time specified by the Board satisfy th^ 
complaint or answer it in writing. If the complaint is not satis4 
fied the Board shall, except as otherwise provided in this chapj 
ter, investigate it in such manner and by such means, and 
make such order as it deems proper. The Board, if the com4 
plaint is filed within two years after the cause of action accrued] 
may direct the payment, on or before a day named, of fuU 
reparation to the complainant for the injury caused by such 
violation. 

The Board, upon its own motion, may in like manner and, 
except as to orders for the payment of money, with the same 
powers, investigate any violation of this chapter. | 
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No. 12,995 


PACIFIC FAR EAST LINE, INC., 

Petitioner, 


V. 


UNITED STATES OF AMERICA, 
and 

FEDERAL MARITIME BOARD, 

Respondents 

CITY OF PORTLAND, OREGON, 

Intervenor 

THE PORT OF SEATTLE, 

Intervenor 

E, I. DU PONT DE NEMOURS AND COMPANY 

Intervenor 


PETITION FOR THE REVIEW OF TWO ORDERS OF THE 
FEDERAL MARITIME BOARD 


REPLY BRIEF 

FOR PETITIONER AND INTERVENOR SHIPPER 


This reply is limited to three points;—(A) arguments by Intervenor 
ports in violation of the stipulation of issues in this proceeding, (B) lack 
of substantial evidence on the whole record to support the orders here 
under review, and (C) the doctrine of the natural right of a port to para- 
mountcy in serving its ’’tributary” traffic. For the rest Petitioner and 
Intervenor shipper rely on the arguments and reasons advanced in their 
opening briefs. 


A. INTERVENOR PORTS ARGUE OUTSIDE THE STIPULATED 
ISSUES 

This case has been submitted under a stipulation of issues 
was signed by counsel for Petitioner, Respondents, and Intervenor Ports 
(J. A. 97-99), whereas counsel for Intervenor shipper subsequently 
agreed to abide thereby (Shipper brief, 36). Under para. 1 of the stipulation, 
the review in this Court is limited to orders of Respondent Board pro¬ 
hibiting or restricting equalization **on explosives, dairy products and 
apples and other deciduous fruits. No other commodity is involved. 

It was further **stipulated by counsel for all parties that petitioner 
raised in a timely manner before the Federal Maritime Board all the 
grounds for relief as enumerated in the amended petition for review. 

The issues had already been further limited by Respondent Board in its 
report on further hearing when it specially found that possible violations 
of Sec. 16 of the Shipping Act by Petitioner and Intervenor shipper— 

’’by giving or receiving, respectively, transportation 
at less than the regular freight rates which would 
otherwise be applicable”—’’would be made the subject of 
a separate proceeding” before respondent Board and 
were not within the scope of ’ ’this proceeding. ” (Original 
italics) (J. A. 43). 

Notwithstanding the above definition of issues in this proceeding, 
the brief for Intervenor ports is studded with references to 

Petitioner’s alleged ’’over-payments to the shipper” 

(2, line 1 3; 8, line 11; 23, lines 1-2; 26, lines 
27-30; 35, lines 16-17; 43, lines 7-8), 

equalization on newsprint (3, line 14; 4, line 24; 

31, line 5), 

equalization on vegetables (3, lines 15, 17; 4, line 

23), and Petitioner’s ’’waiver of any alleged rights” 
by failing to make timely objection (33, line 20 
through all of 34). 

All these references by Intervenor ports relate to matters falling outside 
the issues as stipulated by all parties to this proceeding or as defined 
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by respondent Board, and should of course be disregarded by this Court. 
It should be noted that Respondents have not offended in this regard. 

B. ORDERS OF RESPONDENT BOARD LACK SUBSTANTIAL 
EVIDENCE ON THE WHOLE RECORD TO SUPPORT THEM 

The narrowing of the issue of the substantiality of the evidence on 
the whole record has been significantly facilitated by several conces¬ 
sions by Respondents and Intervenor ports in their answers. 

1. Java Pacific letters now conceded by all parties not to be 
evidence. The brief for Respondents (20-21) states: "The two letters 
were no more than written reiterations by Bargones of his own prior 
testimony that Java Pacific would make such service available (see 
supra, pp. 19-20), and were not evidence upon which the Board relied 
in reaching its decision." Intervenor ports made (18) a similar con¬ 
cession: "The letters from Java Pacific (p. 49, 51, J. A.) are not evi¬ 
dence in this case, but are only a device used to check evidence properly 
introduced into the record. " Counsel have labored mightily to minimize 
the significance of these letters by arguing that Petitioner was "In no 
way prejudiced" thereby (Respondents, 21) and that, in any event. Res¬ 
pondent Board "could have found" or its findings "would have been" 
(Intervenor ports, 17) to the same effect as the aforesaid letters, ^ich 
were but used as a "reference" (original italics) to an extraneous matter 
which otherwise duplicated an "unrebutted record" ( Ibid. , 18-19). 

The short answer to both Respondents and Intervenor ports, lies 
in the record of v^at Respondent Board, after careful deliberations 
pursuant to a specific order of this Court, actually found on the face of 
its order and in its supporting report, and not in "what it might have 
done." ^ As Respondent Board itself said in its report on further 
hearing—not through counsel here— the "undisputed testimony on further 

^ "The Commission’s actions cannot be upheld merely because findings might have been made and 
considerations disclosed which would justify its order as appropriate for the interests protected by the Act. 

There must be a responsible finding. There is no such finding here." S.E.C. v. Chenery Corp. 

(1913). 318 U.S. 80. 93. 87 L. Ed. 626. 63 S. Ct. 454. 
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hearing” in regard to e3q)losives was "that direct service is required, 
but that it was and is non-existent ” and ”We must find, however, a 
present inadequacy of direct service for carriage of dynamite from 
Blake Island to the Philippines. ” ^(Original italics) J. A. 34, 38-39. 

As a direct result of these findings — and the language is un¬ 
ambiguous, v^atever the gloss attempted in the briefs—Respondent 
Board then concluded as follows: 

»»No order will be entered at this time. The record 
wUl be held open for 30 days within which time we 
will expect Java Pacific to advise us whether it has 
adjusted its sailings to provide Blake Island in Puget 
Sound as its last call on direct sailings to the Philip¬ 
pines. ”An ^propriate order will be entered at that 
time.” J.A. 47. 

Respondents have naturally stressed the parenthetical language 
of the report of Respondent Board (J. A. 42) that the evidence on further 
hearing "overwhelmingly” indicated the intentions of the foreign flag- 
carrier to institute sonle explosive service from the Puget Sound to 
the Philippines. Yet the hard fact remains that Respondent Board 
in that very report on further hearing deliberately chose not to make a 
finding of present adequacy of service (J. A. 38) and deliberately 
delayed such a finding until something additional could or would be 
secured from the foreign-flag carrier (J. A. 39, 47).^ This something 
additional, of course, was not legal evidence, as every party to this 
proceeding now agrees. 

In this connection it should be noted that counsel for Intervenor Ports are under an apparent mis¬ 
apprehension as to the nature of the finding made by Respondent Board in its report chi further hearing. 
See Port Brief, 12. line 14; 15, lines 2*7; 16. line 5. In view of the clear and unequivocal language 
of respondent Board as given in numbered findings 11 and 17 of its report on further hearing (J. A., 32. 
34). it is not apparent what purpose is served by the present effort of counsel for Intervenor Ports (1^ 
to go back of the ctxisidered language of Respondent Board and endeavor to examine the testimony at 
the tint hearing. which was not designated for printing in the Joint Appendix. Apparently counsel 
for Intervenor Ports have not realized that the finding of respondent Board on further hearing related 
not merely to the adequacy on service for explosives at the time of the further hearing but also related 
back to the time of the prior heating in 1^55. 

Again it should be noted that Respondents have not misread the record. 

A 

The argument of Respondents that Petitioner was not prejudiced by the reliance of Respondent Board 
upon the Java Pacific letters is obviously answered by the facts of record drat Respondent Board was twice 
unwilling (J.A. 39. 47) to make the specific finding or to issue an order until after it had received the 
letters in question. The receipt of the ex parte evidence- -which all now disown- triggered the order 
under review. See Southern Stevedoring Co . v. Voris. 190 F. 2d 275(1951). 
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In its order dated September 10, 1956, Respondent Board specifically 
recited as follows: 

^ It further appearing, that on August 7, 1956, the Board 
was formally advised that Java Pacific & Hoegh Lines will 
make calls approximately monthly at Blake Island ^en 
explosive cargo, in any quantity, is offered, and in such 
cases Blake Island will be the last loading port prior to 
proceeding directly to Philippine Island port of discharge;” 

”It is ordered, that equalization on explosives from du 
Pont, Washington, to the Philippine ports is no longer 
justified.” J. A. 52-53. 

The argument of Respondents (21) tliat respondent Board did not 
rely on these letters in reaching its decision flies directly in the face of the 
language contemporaneously used by Respondent Board on the very face 
of its order. This latest argument of counsel for Respondents is but 
a further example of what Petitioner has already characterized in its 
opening brief (23) as the "various vacillations of respondent Board 
and its counsel in endeavoring to justify its conclusion that there is 
adequate explosive service from the Puget Sound to the Philippines 
and that, consequently, that equalization should be prohibited or 
restricted. ” ^ The latest contention of Respondents that the order 
dated September 10, 1956, was not issued in reliance on the recitation 
contained on the face of the order—under the formal phrase ”it further 
appearing” that it had been "formally advised ” by Java Pacific "on 
August 7, 1956, "which is the date of the second letter from Java 
Pacific (J. A. 51) - is inexplicable. 

2. The finding of the adequacy of monthly service, admitted by 
respondents to rest primarily upon testimony of agent for foreign-flag 
carrier, is not supported by substantial evidence on the whole record. 


^ Initially Respondent Board, disregarding the finding of its examiner, stated that Petitioner had admitted 
the adequacy of explosive service by another carrier. When this was challenged in this Court. Respondent 
Board agreed after the further hearing (J. A. 34 . 38-39) that the uncontraverted testimony before it was 
that there was no adequate service and suggested that it would endeavor to obtain assurances of future 
service from a foreign-flag-carrier, specifying the nature of such assurances. Thereupon Respondent 
Board engaged in an informal exchange of correspondence with’the foreign flag carrier (J. A. 49-51) and 
on the basis of that very correspondence issued its order 'J. A. 52-53). 
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Respondents have admitted (9-10) that ''the finding that monthly 
service is adequate[ on explosives] rests primarily on the testimony 
of the representative of Java Pacific Lines" and "upon rejecting the 
subsequent statement of the du Pont representative given as a witness 
at the hearing, that he had changed his opinion and considered monthly 
service inadequate." Witness Bargones, an agent of the foreign-flag 
carrier competitor, related that witness Cook, an employee of Inter- 
venor shipper, had once told him that monthly or less frequent sailings 
on explosives would be adequate. On the other side, witness Cook in 
testimony before Respondent Board related that he had an "exploratory" 
conversation with witness Bargones and that after Cook had thoroughly 
familiarized himself with the shipping requirements for explosives 
to the Philippines, he concluded, as he repeatedly stated under oath, 
that more frequent sailings than monthly would be required in order to 
enable du Pont to remain competitive in the Philippine market for ex¬ 
plosives. Further, the record contains an exhibit^ of actual sailings 
on explosives to the Philippines in 1955, v^ich shows that more frequent 
sailings did actually occur in January, February, June, September, and 
November of that year. Neither Respondents nor Intervenor ports have 
denied that Respondent Board committed the "old fallacy of averages" 
in analysing the record of actual sailings. The brief for Intervenor 
shipper has set forth the above testimony and exhibit at length (pp. 17-25) 
and need not be repeated here. 

To the extent that there was a conflict between the testimony of 
witness Bargones and witness Cook, it is apparent that the "positive 
testimony thus given" by Bargones "may melt and become less certain 
when mixed with other evidence" from the witness Cook and the record 
exhibit, so that the final result of the testimony of witness Bargones 

^ Referring to non testimonial evidence (where demeanor of the wimess is not a factor), the District 
Court for the Southern District of California said, "the Court is in a particularly advantageous position to 
evaluate the evidence". Bonica v. Olesen, 126 F. Supp. 398, 401(1954). 




"approaches the scintilla dimensions." Foote Bros. Gear & Machine 
Corp. V. N. L. R. B. , 114 F 2d 611, 621, 622, ^ revised on other 
grounds in 311 U.S. 620, 85 L. Ed. 394, 61 S. Ct. 172, but the same 
conclusion was subsequently reached after remand in 121 F. 2d 802. 

Under the rule of Universal Camera Corp . v. N. L. R. B. , 340 
U.S. 474, 487, 95 L. Ed. 456, 71 S. Ct. 456 (1951X an administrative 
order will be vacated on judicial review where it is not supported by 
substantial evidence upon the whole record, "including the body of evi¬ 
dence opposed to the Board’s view." "The substantiality of evidence 
must take into account whatever in the record fairly detracts from its 
weight." A companion decision, N. L. R. B . v. Pittsburgh Steamship 
Company , 340 U.S. 498, 95 L. Ed. 479, 71 S. Ct. 453 (1951), referred 
to the review of an administrative order by the Court of Appeals for the 
6th Circuit (180 F. 2d 731) as follows: 


"The court painstakingly reviewed the record and 
unanimously concluded that the inferences on which 
the Board’s findings were based were so overborne 
by evidence calling for contrary inferences that the 
findings of the Board could not, on the consideration of 
the whole record, be deemed ’substantial’. ’’ ^ 

The rule was followed and made more explicit in N. L. R. B. v. Falls 
City Creamery Co. , 207 F. 2d 821, 825 (1953 ), where the Court of 
^peals for the 8th Circuit said: 

"♦♦♦when we discharge our responsibility of determining 
whether a factual conclusion is supported by substantial 
evidence on the record considered as a whole, we must 
actually weigh the evidence. But then it is ’weighed’ 
in another sense entirely; not to determine whether the 
evidence supporting the Board’s finding is more convincing 

7 The (Jourt there added: 

"A statement which alone may afford substantial support for a fact finding may lose its weight entirely 
in the face of uncontradicted facts inconsistent with it. (d) Statements which are wimess* mental deduction 
from physical facts weaken and sometimes lose their entire probative force in the face of undisputed facts 
which are irreconcilable with the deductions of said witil'ess." 

^ Accord: Minneapolis-Honeywell Regulator Co. v. F.T.C. . 191 F. 2d 786 (1951); Cream Wipt Food 
Products Co . V. Federal Security Administrator. 187 F. 2d 78i) (1951), S.E.C. v. Cogan, 201 F. 2d 78 
(1951); and Friend v. Britton . 220 F. 2d 820 (1955). 
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or of greater weight than evidence to the contrary, 
but for the purpose of comparing both and determining 
vdiether by comparison the evidence followed by the 
Board is substantial \dien compared with all the evi¬ 
dence in the record on the subject. ” 

To predicate the finding of respondent Board of the adequacy of 
monthly shipments of e^splosives '^primarily** on a off-hand statement by 
an employee of Intervenor shipper during an exploratory conversation, 
which is repudiated in substance by such employee when he testified 
under oath and is in conflict with the documentary exhibit, is not to 
support an administrative finding with that ^^probative, reliable and 
substantial evidence*^ which the Administrative Procedure Act requires 
on the basis of the whole record (Sec. 7 (c)). 

C. THE DOCTRINE OF THE NATURAL RIGHTS OF A PORT 
TO PARAMOUNTCY IN SERVICING "TRIBUTARY’’ TRAFFIC 
IS WITHOUT WARRANT IN LAW OR NATIONAL POLICY 

A remaining issue on which the counsel for Petitioner and Inter¬ 
venor shipper, on the one hand, and counsel for Respondents and Inter¬ 
venor Ports, on the other hand, take square issue, is the proper con¬ 
struction of the rights of a port, if any, under Sec. 8 of the Merchant 
Marine Act of 1920. The text of that Act has been set forth in its 
entirety by Petitioner in Appendix B to its brief (4-5). A reading of 
Sec. 8 shows that the powers given to Respondent Board under that 
section are threefold — 

(i) a power to investigate, 

(ii) a power to advise with communities, and 

(iii) a power to submit findings to the Interstate Commerce 
Commission — and nothing more. 

Everjrthing else in that section is subordinate to these three powers. 

Yet Respondents (12) have endeavored to construct from these 
powers to investigate, to advise communities, and to submit findings 
to another agency, a power in Respondent Board to promote and enforce 
the doctrine of the natural right of a port to the traUic which would 
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**naturally pass through such a port^* to which the port **is entitled by 
reason of its geographical location. ** Respondent Board aspires, as it 
were, to become traffic manager for the ports, channelling and par¬ 
celling out traffic as local pressures demand. There are scores of 
ports in this country, all competing for traffic. There is not enou^ 
traffic to keep them all growing and expanding. Some have merchandising 
advantages to shippers that are not geographical in nature — New York, 
for instance. It is doubtful that Congress ever intended that Respondent 
Board neutralize all of these advantages and disadvantages. A word-for- 
word reading of the provisions of Sec. 8 of the Merchant Marine Act 
of 1920--or any other law pertaining to shipping—fails to reveal any 
doctrine of the natural or legal rights of a port to a preference in the 
handling of the traffic within its hinterland, tributary zone, or geo¬ 
graphical region, or any policy guide or legal rule to the effect that a 
port has a paramount right over anyone else—be it another port, a 
shipper, or a water carrier—to service a]i the traffic that the port can 
handle so 1 o n g as that traffic originates within its "tributary” zone 
or region. 

Assuming arguendo that such a doctrine, policy or rule were a 
part of our shipping laws, then one could understand the action of Res¬ 
pondent Board in exclusively focussing its attention on the factor of ade¬ 
quacy of shipping service from ports in determining the propriety of 
equalization practices; If a port has a preferential right to service 
its natural traffic, then that traffic may be lawfully diverted else¬ 
where only if the port is unable to service the traffic. i But any such 
doctrine of port preference is reminiscent of the royal prerogatives 
of the Cinque Ports of Feudal England and the Hanseatic towns of 
medieval Europe and not of a modem competitive economy. 


But even under this syllogism, it would be necessary to psiy heed to the statutory policy and purposes 
of the Merchant Marine Act of 1920, under which service by a foreign-flag carrier is hardly qualifying. 
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Petitioner does not argue, nor has it argued, that a port has no 
rights under the shipping laws. Under Sec. 15 of that Act, a port may 
be the object of unfair discrimination under a practice in a shipping 
agreement which penalizes traffic going through a particular port and 
should hence be disallowed by Respondent Board. ^ The proper con¬ 
struction of that section is that so long as competition permits traffic 
to move without penalties or disadvantages of an artificial nature, one 
port has no rig^t to complain against another port. Here in this case 
under the doctrine hitherto prevailing rule of equalization the Port of 
Seattle could compete on equal terms with the Port of San Francisco 
for the movement of e^losives to the Philippines, and vice versa. To 
restrict equalization in this case, as Respondent Board has ordered, 
to situations in which northwest ports lack adequate service is to prevent 
the Port of San Francisco - and Petitioner as an ocean carrier operating 
out of San Francisco - from competing on an equal basis with the Port 
of Seattle for explosives traffic merely on the ground that explosives 
are manufactured at a plant which is closer to Seattle than it is to San 
Francisco and on the further ground that a foreign-flag carrier intends 
to provide shipping service in the future. 

Neither Petitioner nor Intervenor shipper ask that Respondents 
engage in '*quasi-judicial discrimination against vessels of other nations. ” 
They venture, however, to suggest that the solicitude for the development 
of ports, insofar as it is based upon the language of Sec. 8 of the Merchant 
Marine Act of 1920, must necessarily be read in the light of the statutory 
policy and purposes of that act, v^ich have been set forth at length by 
Petitioner and Intervenor shipper in their brief. It is no answer to that 
principle of statutory construction, to say that the consequences in this 
case would result in '*quasi-judicial discrimination. ” 


^ Conceivably, the equalizaticn practice of PetitiOTcr, as, if, and when found on the record of a 
separate proceeding relating to the precise nature of equalization paynoents and costs, might do so. 
there are no findings on the instant record to justify any such result. Respondents have so admitted. 


J.A. 43. 


But 
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Petitioner desires to point out that the decisions of the Interstate 
Commerce Commission, Respondent Board or its predecessors cited 
on brief are submitted in support of the proposition that the Interstate 
Commerce Commission, in its equalization cases, has not made distance 
the controlling factor^ and that port equalization has never been con¬ 
sidered by Respondent Board or its predecessors as per se unlawful, 
but rather has been recognized as a legitimate transportation practice. 
Admittedly, no citation can be given of decision of Respondent Board or 
its predecessors which approved equalization under similar facts as 
developed in this proceeding. ** But, what is even more important, 
neither Respondent Board nor Intervenor ports can point to a single 
decision of Respondent Board or its predecessors which disapproved 
equalization based on the adequacy-of-service factor. Insofar as Inter¬ 
venor ports attempt to distinguish Interstate Commerce Commission 
equalization cases from the instant maritime equalization practice, we 
submit that the end result is the same, regardless of whether equalization 
is an absorption practice or equalized freight rates, i. e. the shipper 
pays the same or equal freight charges as its competitors, regardless 
of whether it ships through port A or port B. The Interstate Commerce 
Commission decisions anent equalization or absorption practices, in any 
event, indicate that adequacy of service to the port being equalized is of 
no materiality and that of paramount importance are such elements as 
competition, reasonableness, etc., as set forth in the opening brief. 

The additional issues presented by counsel for the Intervening 
Ports (41-42) relating to (a) the standing of Petitioner to sue and (b) the 
absence of necessary or indispensable parties from this proceeding are 
discussed in a manner which is no more comprehensible under the Hobbs 
Act than was the original oral presentation of this issue during the pretrial 
conference before Judge Bazelon of this Court. The argument contains 
no citation of statutes, cases or any other authority. Nor do Respondents 
join in this. Further sayeth Petitioner and Intervenor shipper not. 

^ The Interstate Commerce Commission has recognized tliat there may be ranges of mountains to 
cross, tunnels, grades, bridges, switching yards, terminals, etc., that operate to make distance alone 
not the single factor. Any bland assumption that distance is per se controlling is unrealistic. 
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CONCLUSION ^ 

For the foregoing reasons, and these set forth in the opening briefs 
of Petitioner and Intervenor shipper, the orders and reports of the ^ 

Federal Maritime Board here under review should be set aside and ^ 

annulled and the Court should grant such order and further relief as may ^ 

be deemed proper. 


Respectfully submitted, 
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For The District Of Columbia Circuit 


No. 12,995 

PACIFIC FAR EAST LINE, INC., 

Petitioner, 

V. 

UNITED STATES OF AMERICA 
and 

FEDERAL MARITIME BOARD 
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CITY OF PORTLAND, OREGON 

Intervenor 

THE PORT OF SEATTLE, 

Intervenor 

E. I. DU PONT DE NEMOURS AND COMPANY 

Intervenor 

PETITION FOR THE REVIEW OF TWO ORDERS OF THE 
FEDERAL MARITIME BOARD 

BRIEF FOR INTERVENOR 

E. I, DU PONT DE NEMOURS AND COMPANY 

JURISDICTIONAL STATEMENT 

This case arises on an amended petition by the Pacific Far East 
Line, Incorporated, Petitioner carrier herein, to review two orders 
of the Federal Maritime Board, dated October 4, 1955, and September 10 
1956, respectively, and the supporting re];>orts of Respondent Board, 
dated October 4, 1955, and July 12, 1956, respectively. Under these 
orders and reports Petitioner carrier, a member line of the Pacific 
Westbound Conference, was prohibited from equalizing, in lieu of 
making ports of call at Blake Island (e^losive anchorage for the Port 
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of Seattle, Washington), the difference between the shipper's cost of 
delivery of e:q>losives :to ship's tackle at Blake Island and the shipper's 
cost of delivery to the Port of San Francisco, through which e^losives 
are normally shipped to the Philippines, on the ground that adequate 
explosive shipping service will be made available from Blake Island, 
subject to an exception under a 48-hour rule. Jurisdiction of this 
case is conferred by Sec. 2 of the Hobbs Act, 5 U.S.C. 1032. This 
shipper was permitted to intervene under order of this Court, dated 
January 25, 1957 (Appendix A). 

STATEMENT OF THE CASE 

The above orders and reports of Respondent Board grew out of 
a complaint by the City of Portland and the Port of Seattle, municipal 
corporations representing the port interests of Portland, Oregon, and 
Seattle, Washington, respectively, filed with Respondent Board on 
July 22, 1952, against the Pacific Westbound Conference and all of 
its member lines, including Petitioner herein. So far as this Inter- 
venor is concerned, its brief is limited exclusively to the orders and 
reports of Respondent Board relating to the equalization practices on 
explosives and will not deal with broader issues raised by Petitioner. 

The complaint alleged that Article 4 of Agreement F. M.B. 57 
of the Pacific Westbound Conference and Rule 2 of its Local Freight 
Tariff I-V were in violation of Secs. 15, 16, and 17 of the Shipping 
Act of 1916, as amended, and Sec. 8 of the Merchant Marine Act of 
1920, as amended. Under Rule 2 "the individual Member Line Carrier 
may meet the competition of other Member Lines loading direct at 
Terminal Ports or Docks, either by transshipment or by equalization 
from point of origin." J. A., p. 2. That rule also defines equalization 
as "the absorption by the Carrier of the difference between Shipper's 
cost of delivery to ship's tackle at Terminal Dock at nearest Conference 
Terminal Port and the cost of delivery to ship's tackle at Terminal 
Dock and Port of equalizing line. " 


3 


Respondent Board's Chief Examiner issued his recommended 
decision on March 15, 1955 (^pendix D), in which he made findings 
that the Complaining Ports did not provide, the shipping service necessary 
to handle the traffic; that whether such Ports could provide the necessary 

V 

shipping service if the practice of equalization were eliminated was 
highly speculative, depending largely upon the habits of the Asian buy- 
e r s in their purchasing from San Francisco e3q)orters and their 
giving instructions for routing through that port and also on whether 
frequent and direct sailings could be arranged; that the amount of 
traffic diverted was small; ^ that the equalization practice does not 
pose a threat to the existence of Complaining Ports viiich will continue 
to enjoy considerable steamship service on heavy volume cargoes such 
as lumber, flour and grain; that the Port of San Francisco has attracted 
the bulk of traffic because of traditional commercial practices and 
superior shipping facilities had established it as a center of export 
trade to Asia; that there was no proof that equalization practices placed 
an undue burden on non-equalized cargoes or that it results in un> 
necessary and uneconomic dissipation of carrier revenues; and that 
the practice assisted carriers in maintaining schedules, cutting out 
ports of call, and keeping commitments on consolidated and other 
shipments, with overall saving in operating expenses. 

With regard to the specific interests and needs of shippers and 
exporters — to which class this Intervenor belongs — the Chief 
Examiner found that equalization practice answers their needs (a) by 
making available to them a wider choice of Pacific Coast ports with 
more frequent and direct sailings and a wider range of destination 
ports, (b) by enabling them to take advantage of consolidated shipments 
and short-cancellations of space; (c) by enabling them to comply with 

^ The total tonnage of explosives reported as moving under equalization from Seattle throu^ San 
Francisco for the years January 1, 1950, to April 18,1954',^mc)unredtD2885.6 tons in the aggregate 
and was in 1955 less than one shipload. J.A., p. 9. 
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routing instructions (on letters of credit) given by the buyer vdiich 
designate San Francisco on most shipments, and (d) by enabling them 
to ship in small lots. , The net effect is to place_aUe3q)orters from the 
Pacific Coast on an equal basis so far as shipping service is concerned 
in meeting competition in Asian markets. The Chief Examiner made 
a specific finding that there was no proof of any discrimination between 
shippers of equalized commodities, or that there was any improper 
absorptions or rebates under the amended equalization rule elective 

I 

on November 1, 1952. The Chief Examiner held that port equalization 
is not ipso facto discriminatory or otherwise unlawful and cited various 
decisions of the predecessors of Respondent Board, which specifically 
recognized the benefits of equalization to the shipper, e.g., throu^ 
providing more routes. ^ 

The Chief Examiner recognized that under Sec. 16 and 17 of the 
Shipping Act the standard of a **zone of reasonableness** constituted a 
limitation on the right of carriers to meet competition of other carriers 
at other ports, and pointed out that it was fundamental that a finding 
of undue preference and prejudice could not be made unless the evidence 
convincingly showed substantial injury to the Complaining Torts. The 
Chief Examiner further found that if the equalization rule were to be 
changed, it would not follow that the traffic in question would flow 
through the Complaining Torts but that much of it would be lost al¬ 
together. 

On exceptions to the recommended decision. Respondent Board 
in its report dated October 4, 1955 (J. A. pp. 1-23), held that equaliza¬ 
tion was prima facie discriminatory as between ports; that, as applied, 
inter alia , to e:q)losives from areas tributary to the Port of Seattle, 

^ It should be noted that the extended citation of cases on port equalization in the first recommended 
decision of die Chief Examiner (Appendix D, p. 40) is in marked contrast to the report of Respondent 
Board which overruled its Chief Examiner pp. 14-15) and is in further contrast to the second 

recommended decision of die Chief Examiner on further hearing and the report of Respondent Board itself 
on such furdier hearing. (J.A,, pp, 37-38, 40-41, none of which citations dealt with port equlization). 
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equalization was discriminatory against and unfair to that Port and 
detrimental to the commerce of the United States within the meaning of 
Sec. 15 of the Shipping Act of 1916 and violative of principles and 
policies of Sec. 8 of the Merchant Marine Act of 1920. Under the same 
date Respondent Board issued its first order which was served on 
October 13, 1955, disapproving Article 4 of agreement F.M.B 57 and 
rule 2 of Pacific Westbound Conference Local Freight Tariff #I-V 
insofar as they authorized equalization on e:Kplosives from Seattle. 

In its report Respondent Board made the following comment: 

♦ * In justification for absorption of inland transpor¬ 
tation costs on shipments of explosives originating in 
Dupont, Washington, PFEL has shown that e:q)losives 
for the Philippines require direct sailings, that such 
sailings are available in sufficient frequency from 
San Francisco and that there is but one direct con¬ 
ference sailing per month from Northwest ports, 
although a greater frequency is required to meet 
shippers* needs. PFEL admits, however, that 
non-conference vessels are able to provide the 
necessary service from the Northwest. Further, 
since it is admitted by PFEL that there is no in¬ 
adequacy of service to accommodate this cargo but 
merely an insufficient number of conference sailings, 
we conclude that the conference had not justified the 
prima facie discrimination against the Seattle area 
which is inherent in the practice of equalizing inland 
transportation cost of moving this cargo to San Fran¬ 
cisco. Accordingly, we find that the practice of 
equalizing inland transportation costs on shipments 
of explosives and so much of Article 4 of the basic 
agreement and Rule 2 which authorizes that practice 
is unjustly discriminatory and unfair as between 
ports within the meaning of section 15 of the act. 

(J. A., pp. 17-18.) 

Petitioner carrier thereupon filed in this Court a petition for 
review of the 1955 order of Respondent Board and submitted a motion 
for leave to adduce certain additional evidence with respect to the 
alleged admission by Petitioner*s agent that there was adequate e3q>losive 
service from the Port of Seattle, as cited by Respondent Board. On 
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January 9, 1956, this Court granted Petitioner’s Motion for leave to 
adduce additional evidence and by order directed Respondent Board to 
transmit the supplemental record of additional evidence to this Court. 

On January 24, 1956, Respondent Board ordered, 

. . that this proceeding be, and it is hereby 
reopened and remanded to the examiner for the 
purpose of taking additional evidence in connection 
with the conclusion of the Board that Pacific Far 
East Line, Inc., admitted the adequacy of explosive 
service from the ports of Seattle and Portland, and 
to that end additional evidence as to the adequacy of 
service to meet the requirements of shippers of 
e:q)losives to the Far East from the ports of Seattle 
and/or Portland including evidence as to vdiether the 
practice of equalization on e:q)losives from areas 
naturally and geographically tributary to the ports 
of Seattle and/or Portland is justified. ” (J. A., p. 24.) 

Hearings were held on February 29 and March 1, 1956 before the 
Chief Examiner, who submitted his recommended decision under the 
date of April 11, 1956, in vdiich he found against the continuation of 
equalization in explosives. (J. A., p. 37) This recommended decision 
was substantially adopted by Respondent Board in its Report on Further 
Hearing, dated July 12, 1956 (J. A. pp. 25-47). 

in its Report on Further Hearing Respondent Board found that 
the principal shipper of e:q>losives from northwest ports to the Philippines 
is the du Pont company, Intervenor herein; that the du Pont CoixQ)any 
ships explosives from du Pont, Washington, to approximately twenty- 
five receivers at nine island destinations in the Philippines, where 
the explosives are used chiefly in the operation of mines; that the 
Philippine Constabulary limits the amount of explosives that can be 
stored in the Philippines, requires that mining companies file monthly 
storage reports on explosives and is said to be unwilling to permit the 
discharge of explosives until after such reports have been filed, ap¬ 
proximately the 10th of each month; that in the Philippines, vdiich is 
the princ4)al explosives market of Intervenor shipper in Asia, the 
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du Pont Company faces potential competition from Japan and active 
competition from explosive plants in the San Francisco Bay region, 
which have the benefit of semi-monthly saiilings; that the peculiar 
nature of explosives requires that they be loaded at designated 
anchorages and that they be unloaded before a ship may enter a 
general cargo dock and then reloaded at the explosive anchorage, 
which results in costly^ impractical and unsatisfactory operations, 
except where there is a direct sailing from the explosive anchorage 
to the port of destination; and that the Petitioner carrier in this pro¬ 
ceeding has designed portable magazines or vans which result in 
greater safety, improved handling and better condition of shipment 
upon arrival.' 

As basic facts on adequacy of e:!q)losive shipping service, from 
the Port of Seattle, Respondent Board found as follows: 

18. No requirement is shown for the necessity 
of more than one monthly sailing for the explosive 
traffic involved. The case for two or more sailings 
rests mainly upon the alleged limitations on storage 
imposed by Philippine authorities, the natural desire 
of receivers to limit their investment to minimum 
inventories, the fear that San Francisco competitors 
with more sailings available may capture the Philip¬ 
pine market, and the self-serving statements of 
du Pont’s agent in the Philippines, Macondray, whose 
demand for three to four sailings seems exaggerated 
compared to the more modest claims of witness Cook. 
Giving all possible weight to these considerations, the 
fact remains that the testimony as to storage limitations 
is vague, unsubstantiated, and unconvincing. Moreover, 
the desire of receivers to keep down their capital out¬ 
lay, and the fact that San Francisco competitors have 
a more advantageous location, are not controlling fac¬ 
tors in determining adequacy of service from Northwest 
ports. The actual experience for 1955 shows 13 
equalized shipments of widely fluctuating volume, a 
maximum of four, six and nine going to individual 
ports. Note also the time lapse of 2 1/2 months 
between shipments during the first quarter of 1956. 

While there is an indication by Cook in a statement 
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to Bargones that a monthly service, or perhaps 
a quarterly service, would suffice. Cook later 
changed his mind after talking to his people in the 
Philippines and going over the records. But pre¬ 
sumably the record he consulted was of past per¬ 
formance (see Table), which he projected for 
1956 as to volume; and presumably he e^ressed 
the views of his people, including Macondray, 
in his testimony, all of v^ich has been analyzed 
and considered above. [Emphasis supplied] 

19. The service of Java Pacific, with a 
monthly sailing from. Blake Island direct to the 
Philippines, would be adequate for du Pont’s ex¬ 
plosives traffic without the need for any equaliza¬ 
tion. The record is convincing that Java Pacific 
is ready, able and willing to commit its vessels 
to this service. PFEL points out that Java Pacific’s 
vessels arrive in the Philippines before the 10th of 
the month, and therefore prior to the time v^en 
monthly storage reports are made by mine opera¬ 
tors to the Constabulary. This, it contends, would 
render the service inadequate l^cause of consequent 
difficulties in securing discharge permits from the 
authorities due to the lack of such reports. This 
argument spears to come as an afterthought, sup¬ 
plied by Macondray* s letter, in view of the fact that 
time of vessel arrival was not mentioned as a con¬ 
dition of shipment in the negotiations between Cook 
and Bargones, during which it was indicated by Cook 
that Java Pacific’s service would be adequate. 
PFEL’s Traffic Manager had no knowledge of such 
condition. Also, Cook testified that receivers 
specify a two-week period for delivery which 
could be made in the early, middle or late part 
of the month. Even PFEL’s service, ^ich is 
admittedly satisfactory, does not follow a con¬ 
sistent pattern of arrivals after the 10th of the 
month. Therefore, it must be concluded that if the 
receivers of explosives in the Philippines have any 
preference for delivery at a particular time in the 
month, it is only partially a factor to be taken into 
consideration in determining adequacy of service. 
Finally, PFEL argues that Java Pacific’s service 
would not be adequate because it lacks the portable 
vans or magazines used by PFEL. However, this 
does not appear to be a significant factor in deter¬ 
mining adequacy since Java Pacific’s method of 
handling explosives complies with Coast Guard 
rules. (J. A., pp. 34-36). 



On September 10, 1956, Respondent Board Issued its second 
order (J. A. pp. 52-53), which stated as follows: 

**It is ordered. That equalization on explosives 
from du Pont, Washington, to Philippine ports is 
no longer justified; 

”It is further ordered. That in the event a ship¬ 
per is unable to obtain space for a specific shipment 
of explosives by a direct sailing from a terminal 
through which explosives would normally move at 
a date which reasonably will meet the needs of such 
shipper or his consignee, equalisation shall be per¬ 
mitted on such shipment. Provided, that the shipper 
certifies to the Conference the need for space on such 
date and allows 48 hours after receipt of such certifi¬ 
cation for the Conference to name a conference car¬ 
rier which will provide space on a direct sailing which 
reasonably will meet the shipper's need." 

The enforcement of these orders prohibiting or restricting Petitioner 
carrier from equalizing on explosives from du Pont, Washington, to the 
Philippines via San Francisco, will seriously prejudice the ability of 
Intervenor shipper to compete effectively in the explosives market in 
the Philippines against competitors who have available more frequent 
shipping service (i.e., from San Francisco) than would be available on 
the basis of direct sailings from Blake Island (explosives anchorage for 
the Port of Seattle). If Intervenor shipper ceases to be competitive in 
the Philippine market, its explosives sales will naturally be curtailed. 

In turn a curtailment of export sales will inevitably affect the production 
costs of Intervenor Shipper's explosives plant at du Pont, Washington, 
which is a marginal plant but for its export sales. It is probable that 
the further operation of that plant would be rendered unprofitable, and 
it would have to be closed down. The 48-hour rule offers no practical 
alternative for reasons already stated in affidavit form to this Court. 
(Appendix C). 
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SUMMARY OF ARGUMENT 

1. By ordering the Pacific Westbound Conference and its member 
lines, including Petitioner carrier, to discontinue equalization on 
explosives from du Pont, Washington, to San Francisco for Asian des¬ 
tinations in lieu of direct calls at northwest ports, on a finding that 
adequate shipping service will be made available by a foreign-flag 
carrier, the Federal Maritime Board has arbitrarily disregarded the 
interest of the shipper-e:q>orter of e^losives to have presently avail¬ 
able frequent shipping service that will enable it to compete effectively 
in foreign markets. Under Sec. 15 of the Shipping Act of 1916, as 
amended, the shipper-exporter is entitled to consideration along with 
the carrier and the ports to be served as well as the larger interests 
in the promotion of the foreign commerce of the United States. Under 
the Merchant Marine Acts of 1920 and 1936, the Congress has declared 
that the paramount national interest in developing a merchant marine 
under the United States flag is a policy objective to be followed in the 
administration of the shipping laws - which obviously include the 
Shipping Act of 1916, under which authority the orders here under 
review were issued by respondent Board. This national interest has 
beenbaldly sacrificed by Respondent Board which has openly declared 
that, insofar as it acts under Sec. 15 of the Shipping Act, it is more 
interested in the development of the Port of Seattle than it is in the 
maintenance of an adequate American merchant marine. The authority 
of section 8 of the Merchant Marine Act of 1920, which has been in¬ 
voked by Respondent Board to support its action, simply does not read 
in the manner or to the effect asserted by Respondent Board and, 
therefore, does not legally support the action of Respondent Board. 
Respondent Board lacks the power to compel a shipper-exporter, 
upon pain of economic sanctions, to ship its products abroad ex¬ 
clusively upon a foreign-flag carrier. Nor is there to be found 
among the statutory powers of respondent Board the authority to 
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police the foreign marketing and distribution of explosives by deter¬ 
mining the size of inventories which Philippine buyers of explosives 
should maintain or the amount of working capital they should employ 
in their business, even though the maintenance of higher inventories 
or the employment of more capital might enable such buyers to get 
by with the kind of shipping service which Respondent Board thinks 
lies in the interest of the development of the Port of Seattle. The 
mere statement of the latter proposition discloses the preposterous 
content of the pretensions to power made by Respondent Board in 
these proceedings. 

2. The two orders and accompanying reports of Respondent Board 
are not supported by the administrative record before it. The finding 
by Respondent Board in its second order that Intervenor shipper of 
explosives would be adequately serviced on the basis of monthly sailings 
is contrary to the uncontradicted testimony of the employee witness 
of Intervenor shipper, is not supported with a scintilla of testimony 
presented by any other witness, and is based on a fallacious analysis 
of the table of actual sailings carrying explosives during 1955, v^ich 
shows on its face that two sailings per month were required in January, 
February, June, September and November in 1955. A careful analysis 
of the testimony in the record on this precise issue shows no substantial 
challenge to the assertions by the employee of Intervenor shipper that, 
in order for the shipper to remain competitive in the Philippine market 
for explosives, it is necessary for Intervenor shipper to have available 
on the same basis and the same frequency the shipping service avail¬ 
able to its competitors in the San Francisco Bay area and that such 
frequent and dependable shipping service is available only through 
Petitioner carrier under equalization under the Conference agreement. 
Further, the finding by Respondent Board in its second order that a 
foreign flag carrier will furnish adequate shipping service in the future 
is patently based on evidence of an ex parte nature received subsequent 


to the closing of the further hearing and is not properly a part of the 
administrative record before Respondent Board; nor is it legally 
certifiable to this Court. Finally, the finding by Respondent Board 
in its first order that Petitioner carrier had admitted the adequacy 
of shipping service on e^qalosives has now been conceded by Respondent 
Board to have been "an erroneous finding" of fact, v^ich it has now 
deleted from the record supporting the first order, without vacating 
the latter. Lastly Respondent Board has failed to make sufficiently 
clear, definite and complete findings on which to proceed to justify 
its sharp departure from existing standards on port equalization upon 
vdiich Intervenor shipper had relied in planning and operating its 
explosives plant at du Pont, Washington. 

THE ARGUMENT 

From the standpoint of Intervenor shipper, the primary issue 
in this proceeding is restricted to a single highly specialized commodity, 
to wit, e:q)losives, v^ich requires direct sailings from the Pacific Coast 
to the Philippine port of discharge, involves only a small percentage of 
westbound cargo from the complaining Port of Seattle, and the loss of 
vdiich cannot be said in any manner to threaten a crippling of the Port 
or curtailment of shipping service otherwise to be had such complaining 
Port. The major traffic volume from the Pacific Northwest to Asia, 
such as lumber, flour and grain, has never moved under equalization 
and, of course, is noti involved in this proceeding. As the word implies, 
equalization equalizes; and port equalization equalizes water transporta¬ 
tion from ports and it does not in and of itself create any advantage of 
any one port over another. The record is devoid of any sug^stion of 
discrimination against or among shippers or carriers. 

Port equalization has operated to place all shippers of e^losives 
on the Pacific Coast on an equal competitive basis in competing for 
Asian markets by making available a wider choice of Pacific Coast 
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ports of shipment with more frequent and direct sailings to a wider 
range of destination ports than are availal^le now for direct sailings 
to Asian ports from the Port of Seattle (or would be available in the 
foreseeable future). It thereby promotes the foreign commerce of 
the United States. 

I. 

Respondent Board has Arbitrarily Disregarded the 
Interest of the Shipper of Explosives in its Orders 
and Reports Prohibiting the Continuance of Equali¬ 
zation from du Pont, Washington, to San Francisco 
for Destination in the Philippines in that 

(a) Respondent Board has ignored the statutory right of the 
shipper to adequate shipping service for the purpose of efficiently and 
economically transporting explosives to foreign markets and competing 
in such markets. 

It spears prophetic that in the early stages of the administrative 
proceeding before Respondent Board the cpunsel for the Port of Portland, 
v^ich has no visible interest in the shipment of explosives — announced 
that **the needs and desires of the shipper are not material to the case. ** 
Transcript, pp. 216-217. Yet the provisions of Sec. 15 of the Shipping 
Act is quite explicit on this point, for it lists shippers and exporters 
immediately following "carriers’" and preceding "ports", after which 
it further provides that the relationship between "exporters from the 
United States and their foreign competitors" are to be considered by 
respondent Board in approving or disapproving Conference agreements 
under that act. The record before Respondent Board is devoid of any 
complaint by any shipper against the rule on equalization here involved. 
After several years of hearings and the lengthy preparation for them, 
counsel for the complaining Ports were unable to produce a single 
shipper — or any witness other than their own employees or their 
own local traffic associations — to complain of the equalization rule. 
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(b) Respondent Board lacks authority under the Shipping Act, the 
Merchant Marine Acts of 1920 and 1936, or under any other law or 
executive order, to compel an American shipper-exporter to ship 
from the Port of Seattle to the Philippines over a foreign-flag carrier , 
contrary to the Congressional policy in favor of fostering a merchant 
marine under the United States flag, merely for the purpose of en- 
couraging the development of the Port of Seattle . 

The practical result of the outstanding orders of Respondent Board 
is to require the Intervenor shipper to ship its e^qplosives on a foreign- 
flag carrier from the, Port of Seattle to the Philippines, unless it can 
take refuge under the escape provisons of the 48-hour rule.^ This 
result is plainly contrary to the paramount purposes of the shipping 
laws of the United States vdiich are professedly designed to foster the 
development and maintenance of a merchant marine under the United 
States flag. This result is also entirely beyond the authority of Res¬ 
pondent Board. 

Under Sec. 101 of the Merchant Marine Act of 1936, it is declared 
to be the **policy of the United States to foster the development and 
encourage the maintenance of .... a merchant marine** v^ich will be 
**sufficient to carry its domestic water-borne export and commerce and 
a substantial portion of the water-borne export and import foreign 
commerce of the United States and to provide shipping service on all 
routes essential for maintaining the flow of such domestic and foreign 
commerce at all times** to be **owned and operated under the United 
States flag by citizens of the United States, insofar as may be practicable. ** 
(Petitioner*s Brief, Appendix B, p. 6). Under Sec. 1 of the Merchant 
Marine Act of 1920 it is declared that the national defense and the 
proper growth of the foreign and domestic commerce of the United 

^ Under its affidavit already filed in this Court (Appendix Q, Intervenor shipper has already set forth 
the reasons why the escape clause is impractical. Moreover, it is hardly sound to test die validity of a 
general rule on the ground that an escape clause is available to handle the cases that would otherwise 
challenge the general rule. 
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States require that we ^'shall have a merchant marine ... sufficient to 
carry the greater portion of its commerce’* and ’’ultimately to be owned 
and operated privately by citizens of the United States”. That Act 
directed that respondent Board shall ”in the administration of the 
shipping laws keep always in view this purpose and object as a primary 
end to be obtained. ” (Petitioner’s Brief, Appendix B, p. 4). 

Nov^ere in any shipping law of the United States is there to be 
found any authority for respondent Board to compel an American shipper 
or exporter, upon pain of being placed at a competitive disadvantage, 
to ship exclusively on a water-carrier operating under a foreign flag. 

No reading of the provisions of Sec. 8 of the Merchant Marine 

Act, which was cited by complaining Ports and by respondent Board 

(J. A., p. 21) in justification of its orders in this proceeding, can 

possibly lead to a contrary result. A careful search of the shipping 

% 

laws under Title 46 in the United States Code has failed to disclose 

any statutory provision that would support the statement by respondent 

Board in its report that sec. 8: 

”,... requires, all other factors being substantially 
equal, that a ^ven geographical area and its ports 
should receive the benefits of or be subject to the 
burdens naturally incident to its proximity or lack 
of proximity to another geographical area. • . ” 

J.A., p. 21 

Respondent Board has there said either ^at it would like the shipping 
laws to say or, possibly, what some municipal ordinance or resolution 
has declared. It is obvious that Section 8 of the Merchant Marine Act 
of 1920 contains nothing about making port development an overriding 
consideration in that act or any other shipping law, such as Sec. 15 
of the Shipping Act. 
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(c) Respondent Board lacks authority under any existing law 
or executive order to prescribe the timing and quantities of the delivery 
of e3q)Ioslves to consumers in the Philippine market. 

In determining its requirements for shipping service, an American 
shipper-exporter must necessarily take the foreign market as it 
finds it in order to compete most effectively. It is not for the shippers 
to determine when foreign buyers want delivery of its product and’in 
what quantity, if it is in a position to produce them for the export 
market. It is not for the shipper to determine v^at size inventory 
its foreign customers should be expected to carry. It is not for the 
shipper to determine whether the Philippine Constabulary may appropriately 
fix low limits on inventories of e:iq)losives, having regard to the unsettled 
position of Asia. 

Nor is it any more for the Respondent Board to pass on such re¬ 
quirements of foreign purchasers of American-produced explosives. 
Respondent Board's purpose obviously is to make certain that shipping 
services are available to promote the commerce of the United States in 
foreign markets. Noti even Respondent Board it is assumed, would take 
issue with the statement on its administrative record by Intervenor's 
employee that 'Tf you can't get the stuff there, you cannot sell it." 

(J.A., p. 60) 

t 

It is indeed a supererogation of authority for Respondent Board 
to decide - or purport to decide - that foreign customers of du Pont 
in the Philippines should be content with monthly shipments and that 
if they need more frequent shipments they should secure the necessary 
financing and storage facilities to maintain larger inventories which 
would thereby make more frequent shipments less necessary. This is 
obviously no business of Respondent Board. It should be self-evident 
that no statutory concern with the making of investigations of the develop¬ 
ment of the Port of Seattle or the making of recommendations to the Inter¬ 
state Commerce Commission under Sec. 8 of the Merchant Marine Act of 
1920, as amended, can possibly lead to any contrary conclusion. 



The Orders of Respondent Board Prohibiting Equaliza « 
tion on Explosives From du Pont, Washington, to the 
Philippines (Except on the Basis of a Forty eight Hour 
Notification^ Are Not Supported by the Administrative 
Record Before Respondent Board 


(a) Respondent Board^s finding that monthly sailing is adequate to 
meet the needs of the shipper of explosives is contrary to the uncon¬ 
tradicted evidence of the shipper itself that more frequent shipping 
service on explosives is necessary to enable it to compete in Asian 
markets, is based on faulty analysis of the record of sailings during 
1955, lacks substantial evidence to support it, and is consequently arbi ¬ 
trary and capricious . 

Under the Supreme Court decision in Universal Camera Corp . v. 
NLRB, 340 U.S. 474 (1951), it is recognized that the order and findings 
of an administrative agency ^’are entitled to respect*’ on judicial review, 
but ’’must nonetheless be set aside when the record before Court of Ap¬ 
peals clearly precludes the Board’s decision from being justified by a 
fair estimate of the worth of the testimony of witnesses or its informed 
judgment on matters within its special competence of both. ’’ Elsewhere 
in that opinion Mr. Justice Frankfurter said ’’that a reviewing court is 
not barred from setting aside a Board decision when it cannot conscien¬ 
tiously find that the evidence supporting that decision is substantial, when 
viewed in the light that record in its entirety furnishes, including the body 
of evidence opposed to the Board’s view. ” 

Applying this ’’substantial evidence” test to the finding ofRespondent 
Board that ”no requirement is shown for the necessity of more than one 
monthly sailing for the explosive traffic involved, ” the administrative 
record shows the following as the uncontradicted testimony of an employee 
of Intervenor shipper who was called as a witness for Petitioner carrier 
at the further hearing. He testified that the explosives plant at du Pont, 
Washington, was engaged in the production and sale of d 3 rnamite, detonators 







18 


and blasting agents; that the sale of explosives to the Philippines, the 
principal e:q)ort market of the Washington plant, depended upon sched¬ 
uled shipping service, not tramps, with a frequency of at least two 
sailings a month, although it was probable that there might be a period of 
one or two months when no shipments will be made at all; that Petitioner 
carrier provided satisfactory, frequent and effective shipping service 
assuring delivery at times and places decided by the customers of In- 
tervenor shipper and that delivery had been made ^’painlessly* without 
requiring detailed supervision by Intervenor shipper; that Petitioner 
carrier furnished portable vans for the carriage of explosives which 
greatly improved the safety factor, reduced the risks of handling and 
assured that the explosive products would arrive at outports undamaged; 
that the principal competitors of Intervenor shipper in the Philippine mar¬ 
ket for explosives were located in the San Francisco Bay area which have 
available fortnightly shipping service; that there is potential Japanese 
competition for the Philippine market; that satisfactory shipping service 
was vital in meeting competition anywhere; that if only monthly shipping 
service were available on e:q)losives, the consequent delays would force 
consumers of explosives either to buy from Intervenor shipper’s com¬ 
petitors who have the benefit of fortnightly shipping service or from 
J^an, or to suspend operations;that the effect of the orders of Respondent 
Board prohibiting or restricting equalization on explosives would make 
the Intervenor shipper less competitive than its competitors in the San 
Francisco Bay area; that the plant at du Pont, Washington, was a mar¬ 
ginal operation which was largely dependent on maintaining a substantial 
volume of export business which, if it were reduced, might lead to a 
closing down of the plant; that it is impossible to coordinate the Philip¬ 
pines requirements of consumers who do not wish to carry large e:q)lo- 
sives stocks which would tie up their money in inventories, require 
storage facilities, and present problems under the regulations of the 
Philippine Constabulary; and that it is impractical to spread e^qplosives 
shipments between different ocean carriers. (J.A. pp. 56-78, 80-81). 
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The only other testimony was that of Mr. Bargones, an official of 
a local agency known as Transpacific Transportation Company, which 
was stated to be owned to an undisclosed extent by the Java Pacific & 
Hoegh Line, a foreign-flag carrier, who testified to the effect that Java 
Pacific had now no fortnightly shipping service on explosives from the 
Puget Sound to the Philippines; nor would it institute any such shipping ser¬ 
vice; that on inducement, Java Pacific would modify its present monthly 
service out of Vancouver, B. C., to divert the ship to Blake Island as its 
last port of call; ^that he was acting in accordance with specific oral and 
written instructions from his absent principsil, the written part being 
set forth in the exhibit 64^ (J. A. pp. 53-54); and that any detailed dis¬ 
cussion of the shipping service on explosives to be provided by Java 
Pacific would have to be pursuant to specific authorization from his 
principal who was not identified by name nor available at the further 
hearing. (J.A. pp. 81-94). For example Mr. Bargones related that he 
’Telt most certain that my principals would a^ree .... but I would take 
up with my principal*’ (J.A. p. 85); that he in the meantime had ’’received 
word from my principals and they said ’go ahead; guarantee anjrthing. 

We will carry it out.’ ” (J.A. p. 85); that he was ’’only an agent for these 
lines ♦ ♦ * that is another question that would have to be brought up to 
the principals”. (J.A. p. 89). When pressed as to who gave him his 
instructions, Mr. Bargones replied ’’Java Pacific Line, Inc. They are 
direct representatives of the owners in Holland. ” (J. A. p. 92). 

The record before Respondent Board shows, without a scintilla of 
contrary testimony or evidence, that the employee of Intervenor shipper 
stated on no less than half a dozen occasions during the further hearing 
(J.A. pp. 58, 59, 63, 74, 75, 76) that the du Pont Company required 


^ "A witness for the Java Pacific & Hoegh Line expressed the opinion that, in view of the limited ex¬ 
tent of the equalization practice, elimination of the practice would not increase sailings out of North¬ 
west ports." First Report of Respondent Board, dated October 4, 1955, J.A, p. 10. 

^ It is difficult to determine from the exhibit just what, if any, instructions had been given to Mr. 
Bargones by his absent principal who in turn was presumably representing the foreign owners. J.A. pp. 
53-54. 
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more frequent sailings than monthly service on explosives to the Philip¬ 
pines and that at least two sailings a month would be essential, even 
though there might be a period when one or two months would pass with¬ 
out the need for any shipment at all. This considered view of Intervenor 
shipper for frequent sailing on explosives was repeated in this Court under 
oath in the affidavit attached to the Petitioner's motion for leave to file, 
dated October 5, 1956( Appendix C) to the effect that more frequent than 
monthly service on explosives to the Philippines is required to enable 
du Pont effectively to compete in the Philippine market. 

There is no testimony of record to contradict the foregoing other 
than a inferential challenge in the testimony of witness Bargones. Since 
this is the only testimony in the record that could possibly be cited by 
Respondent Board in support of its finding that **no requirement is shown 
for the necessity of more than one monthly sailing for the explosive traf¬ 
fic involved” (J.A. p. 34), the Bargones testimony on this point is here 
set forth in haec verba : 

Q. Have you made known to the DuPont Company your 
desire to furnish service to them from the Northwest 
directly to the Philippines? A. I can assure you that 
at the very beginning of the present AAA service in 
1950, from that very time, not only from this end but 
from the consignees* end and also from the Wilmington 
end, we endeavored to break into this business, which 
we would not do, and I frankly want to state here, I think 
I have always been frank and honest in my statements, 
that I admired the DuPont people for their loyalty to 
PFE. I think that PFE had done them some great favors 
when maybe others were not willing to do those favors. 

Q. Have you recently, and since the order of the Board 
in this case again indicated to the DuPont people your 
desire to furnish service to them direct from the North¬ 
west to the Philippines? A. First of all we are not the 
type of people under circumstances like this who would 
be rushing right into one’s office and say, ”Can we have 
it?” We were approached. I was called by Mr. Cook 
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for a meeting, and I attended with him, and the meet¬ 
ing date was November 3, and as that gentleman testi¬ 
fied, and at that meeting--and Mr. Cook, I want to as¬ 
sure you that I will give no information here because 
I know your desire to keep away certain information 
which is private between the two of us, but at that 
meeting we were told of the predicament they were 
in and wanted to know if we were in position to carry 
this dynamite, and they told us—Mr. Cook told me the 
conditions under which we would probably have to carry 
the djmamite. They were extremely favorable condi¬ 
tions. 

I told him that I felt most certain that my principals 
would agree to these conditions, and the conditions re¬ 
lated to quantities, and outports, outports at discharge, 
and I told him very clearly, that as far as I felt, we 
would do everything and give him every facility that he 
has gotten in the past, but I would take it up with my 
principals. 

Mr. Cook recommended at tliat time that I get this 
information in hand, particularly as Mr. H. J. Poel, 
export manager of DuPont, Wilmington office, was due 
on November 15, at which time we would again meet. 

In the meantime I received the word from my princi¬ 
pals and they said, »KjO ahead; guarantee anything. 

We will carry it out. ” On November 17 we met in 
Mr. Cook's office with Mr. Poel and once again Mr. 
McCormick, our district freight agent was present, 
when we told them that we very definitely would tate 
this business and handle it in the same manner as they, 
same service as they have had in the past. 

At that time Mr. Poel recommended we get in touch 
with a Mr. Schwartz, their New York traffic department 
manager, which we did immediately through our New 
York connections, the Java Pacific Line, Inc., and 
under date of November 23 our people met with Mr. 
Schwartz, and they state in one part, particularly when 
we stated that we were fully prepared to give them identi¬ 
cal service as they have been given for a number of years 
by PFE. Those are the efforts we have made. 

Q. Was there any indication given to your company as to 
whether the once a month sailings throughout the year 
which your service furnishes would be satisfactory? 
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A. I was definitely told that at that time our service 
was more than adequate. 

Q. Have you ever been told by them at any time since 
that it was inadequate? A. No. 

Q. Is your company still prepared to give the service 
if the cargo is made available to you? A. We hold 
ourselves open to carry d 3 rnamite, and on the basis of 
rolling with the punches, we know you have to take a bit 
of the bitter with the sweet and give them the same ser¬ 
vice as they have had in the past. (J.A. pp. 84-86). 

It is a fair summary of the above testimony that witness Bargones 
testified that the employee of Intervenor shipper had indicated to him -- 
at one time during thependeiicy of the first order here under review and 
prior to the remand of the proceeding by respondent Board to its Chief 
Examiner ~ that monthly sailings would be adequate to meet the require* 
ments of du Pont as a shipper of explosives to the Philippines. Inter- 
venor^s employee did not dispute the attribution of this earlier statement 
to him, but set forth under oath his considered judgment at the time of 
further hearing. His testimony on this point follows in haec verba: 

CROSS EXAMINATION 
BY MR. DOBRIN: 

Q. Mr, Cook, have you made inquiry of any other 
line besides the American Mail Line with reference 
to handling your shipments of explosives from DuPont? 

A. I have talked to the Java Pacific people once or twice. 

Q. When did you do that? A. I guess actually on No¬ 
vember 3, as I recall. 

Q. And who were the ones you talked to at Java Pacific? 

A. I talked to Mr. Bargones. 

Q. And what was the nature of your discussion with Mr. 
Bargones? A. The nature of our discussion was gen¬ 
eral. I simply wanted to know if there was a service 
available that we could use in case we had to use it. 

Q. What advice did you receive from Mr. Bargones? 

A. Mr. Bargones thought he could handle our material 
for us, yes. 
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Q. Did he explain what their service was? A. Well, 
he said they had one ship a month. That is the only 
explanation they had. 

Q. Did you express any views to him as to whether or 
not you would use their service? A. Just exactly what 
do you mean? 

Q. I mean just exactly what I asked you. Did you ex¬ 
press any views to him that you would be able to use 
their service? A. To tell you the honest truth, I 
don’t know just exactly—our conversation was never 
very conclusive, and it was—there were certain things 
that we never did get around to determining. In the 
first place, how much tonnage would be required for 
them to come down to Puget Sound to pick up our ma¬ 
terials. 

Q. You didn’t progress that far? A. Well, it was 
sort of an exploratory conversation. We didn’t go 
down to facts and figures. I don’t know just exactly— 

I don’t remember exactly what was said. I may have 
expressed the opinion that it would be conceivably 
possible for us to get along with a one-a-month ser¬ 
vice, if that is the answer you are driving for. 

Q. I wasn’t there; I am merely asking you. A. I 
gather you talked to Mr. Bargones and tendered this 
question. 

Q. I asked you whether you talked to someone else 
and you told me you had. I wanted to find out what 
the talk was about, that is all. A. That is about what 
it was about. 

Q. Is there any reason why you can’t use their service? 
A. I have here before me a list of our shipments made 
in the year 1955, and on some months we had two ship¬ 
ments and some months we had three, and some months 
we had one. 

Q. My question was— A. Yes; I understand your ques¬ 
tion quite well. We have concluded, after going into this 
thing rather thoroughly, in the past three or four months 
you can understand that when these conversations were 
first had with Mr. Bargones, we were confronted with 
a situation that we never thought would develop in the 
first place, and it was a tentative exploration, and I was 
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talking without facts and figures in front of me, and 
it was my feeling at the time maybe we could get 
along with monthly sailings. 

Since that time I have discussed this thing with 
our people In the Philippines, and we have gone over 
our records here and we have concluded that we can*t 
operate and be competitive with one sailing a month. 

That is the story in a nutshell. I have letters right 
here from our people in the Philippines saying they 
have to have at least two sailings a month available, 
and I didn't solicit that for that reason. (J.A. pp. 

62-63). 

Such was the entire testimony that tended to contradict the repeatedly 
stated requirement by the employee of Intervenor shipper that twice- 
monthly sailings were essential to enable It to compete In the Philip¬ 
pine market for explosives. Yet Respondent Board chose to belittle the 
considered views of Intervenor*s employee and to make Its finding, as 
quoted supra, p. 7-9, In accordance with the patently Inconclusive 
evaluation of the shipper's requirements by Mr. Bargones, the local 
agent of a foreign-flag competitor of petitioner carrier. Is that sub¬ 
stantial evidence In support of the finding of respondent Board? Obviously 
not. 


Let us then turn to the exhibit on explosives sailings. It is Inter¬ 
esting to follow the analysis made by Respondent Board on the presum¬ 
ably objective facts on e^loslve shipments during 1955. Here a record 
exhibit was Introduced of seventeen sailings on which explosives were 
carried In 1955, as follows: 
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Sailed Philippine Outports Total 

SanFr. Arrived ManUa (1) (2) (3) (4) (5) (6) (7) (8) (Tons) 


1/14 

1/31 


X 





95 

1/22 

2/6 

X 

X 



X 


165 

2/1 

2/15 


X* 



X 


92 

2/11 

2/28 



X 


X 

X 

410 

3/21 

4/6 


X* 




X 

292 

4/29 

5/15 

X 


X 

X 

X 

X 

295 

6/11 

6/26 

X 

X 

X 




320 

6/30 

7/18 


4c 


X 



48 

7/22 

8/7 


X 





14c* 

9/2 ' 

9/22 

X 

X 

X 


X X 

X 

270 

9/18 

10/2 

X 







9/30 

10/15 

X 

X* 


X 


X 

237 

10/16 

10/30 



X 




46** 

11/3 

11/19 



X 




104 

11/14 

12/2 


X 





379 

11/26 

12/12 

X 






( 7 ’)** 

12/28 

1/12 

X 

X 

X 

X X 

X 

X 

314 


3069 


* First port of call at San Fernando (Col. 1). Shipments to other out¬ 
ports transshipped from Manila, which was first port of call. 

Not equalized because shipments were either nitramon or did not 
qualify under Rule 2. 

(J.A. p. 30) 

On the face of that exhibit there were two sailings on which explo¬ 
sives were equalized in each of the months of January, February, June, 
September and November, 1955. Intervenor shipper agrees here com¬ 
pletely with the brief for the Petitioner that the conclusion of Respondent 
Board that monthly service is adequate to meet the need of the du Pont 
Company is based on a fallacy of averages, a mistake which ought not 
to have been committed by such an expert body as Respondent Board. 
Petitioner’s Brief, pp. 24-25. From the above it follows that the find¬ 
ings of Respondent Board on the adequacy of monthly sailings is without 
support of substantial evidence in the administrative record before Re¬ 
spondent Board. 
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(b) Respondent Board*s first final order, dated October 4, 1955 , 
was concededly based on an ^^erroneous finding** of fact insofar as It 
was predicated on an alleged admission by an employee of Petitioner 
carrier that adequate!shipping service exists on explosives from 
Seattle to the Philippines . 

In its first report and order prohibiting equalization on explosives, 
dated October 4, 1955, Respondent Board predicated its specific finding 
of the adequacy of shipping service on explosives from the Northwest 
ports to the Philippines on an alleged admission by a witness of Peti¬ 
tioner carrier, supra, p. 5 . When the validity of this alleged ad¬ 
mission was called into question by Petitioner carrier in this Court, 
an order was issued directing Respondent Board to take further evidence 
with respect to this alleged admission. Upon further hearing Respondent 
Board found that the witness of Petitioner carrier had no intention of 
making any admission of the adequacy of explosive service from North¬ 
west ports to the Philippines; that there was indeed no factual basis at 
the time of the prior hearing for making the admission if the witness had 
intended to do so; that the "undisputed testimony on further hearing" with 
respect to explosives was "that direct service is required, but that it was 
and is non-existent"; and that the first order of Respondent Board was to 
this extent based upon "its erroneous finding. " (J. A. pp. 32, 34, 36-37). 

This mistake of!fact by Respondent Board came about entirely as 
the result of the initial determination of Respondent Board to reject the 
proposed findings of its Chief Examiner in his recommended decision. 

The puzzling feature of this aspect of the proceeding is that Respondent 
Board, on the one hand, has candidly admitted its mistake but, on the 
other hand, has done nothing about correcting the order and report ex¬ 
cept to delete the specific finding which it had made therein. (J.A. pp. 
46-47). 

In deciding to hold equalization prima facie discriminatory, in 
marked departure to various decisions by the Board itself and by its 
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predecessors as well as by its sister agency, the Interstate Commerce 
Commission, as related below, Respondent Board projected the factor 
of shipping service from ports as the standard for determining the validity 
of equalization practices in a conference agreement under Sec. 15 of 
the Shipping Act, and proceeded to apply that standard to the facts which 
it found in its first report and order, albeit ^’erroneously”, as it subse¬ 
quently discovered. That fact was and remains erroneous. 

Under the principles of Securities and Exchange Commission v. 
Chenery Corp ., an administrative order must be judged according to the 
grounds ’’upon which the record discloses that its action was based. ” 

318 U.S. 80 (1943), 87 , 95. Under that decision, the order and report 
of Respondent Board ’’cannot be upheld unless the grounds upon which 
the agency acted in exercising its powers were those upon which its action 
can be sustained. ” How is it possible to sustain the order of Respondent 
Board in the face of an admission by itself that its specific factual find¬ 
ing was indeed ’’based upon a mistake of fact, namely, its erroneous 
finding that there was adequate service from Northwest ports” ? 

(c) Respondent Board’s finding on the face of its second final order 
that a foreign-flag carrier will supply monthly shipping service on explo ¬ 
sives is based on ex parte evidence received subsequent to the conclusion 
of the further hearing and is consequently not legally a part of the ad¬ 
ministrative record before respondent Board . 

The factual support for the second order of Respondent Board rests 
on the equally shaky foundations. In addition to the defects already cited 
supra, p. 17-25, the second order recites on its face that Respondent 
Board made certain findings with respect to the explosive services to be 
provided by Java Pacific. At the time of the issuance of its report on 
further hearing, following the conclusion of the hearing before its Chief 
Examiner, Respondent Board stated that ”We must find, however, a 
present inadequacy of direct service for carriage of dynamite from 
Blake Island to the Philippines, ” and had previously in that same report 
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recognized that ’^undisputed testimony on further hearing [is] that 
direct service [on explosives] is required but that it was and is non¬ 
existent. ” (J.A. pp. 38, 34.) 

In order for Respondent Board to offset these negative findings con¬ 
tained in its report on further hearing, it was necessary for Respondent Board 
to resort to certain ex parte declarations of intention, in correspondence, 
on the part of the local general agent that its principal, a foreign flag 
carrier, would provide explosive service in the future. As the brief for 
Petitioner carrier has pointed out in detail, this correspondence was not 
part of the administrative record before Respondent Board; nor was it 
properly certifiable to this Court as part of its administrative record. 
Presumably a predecessor of Respondent Board would have agreed. 

Trading Co. v. Compagnie Francaise, 1 U.S.S.B. 188. Accordingly 
the second final report of respondent Board prohibiting equalization on 
explosives (with an exception for a forty eight hour notification) is invalid 
on the ground that it depends for its support on matters which are not 
properly in the administrative record before respondent Board and is 
accordingly not supported by substantial evidence in that record. See 
Petitioner’s Brief, pp^ 20-23, with which this Intervenor shipper v4iolly 
concurs on this point. 

{d) Respondent Board failed to make definite, clear and complete 
findings on which to predicate a sharp departure from existing standards 
on port equalization, upon which shippers and exporters have been ac¬ 
customed to rely in planning for their production and marketing . 

The brief for Petitioner carrier has examined at length the 
precedents on port equalization by Respondent Board, its predecessors 
and by its sister agency, the Interstate Commerce Commission. No 
purpose would be served by Intervenor shipper in duplicating that legal 
analysis. We do agree that with the conclusions drawn by counsel for 
Petitioner carrier that their examination of the precedents demonstrates 
that: 
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(1) Equalized freight rates or equaliz>ation of ports through 
absorption of land transportation charges are and have long been a 
recognized transportation practice; 

(2) Absorption practices in order to achieve port equalization 
have heretofore been condemned only where it was clearly shown that 
they are unjustly discriminatory in that they unduly prefer certain 
ports or points over others to the latter*s prejudice or substantial 
injury; 

(3) Decisions of the courts, of the Interstate Commerce Com¬ 
mission, Respondent Board*s predecessors, in equalization cases, 
have not been exclusively controlled by the adequacy-of-service-factor 
as employed by Respondent Board in this proceeding; 

(4) The first recommended report of the Chief Examiner cor¬ 
rectly apprised Respondent Board of the hitherto controlling criteria 
in port equalization cases, which Respondent Board completely ignored 
in reaching its different conclusions, based on the adequacy-of-service- 
factor. (See Petitioners Brief, pp, 37-46) 

It is recognized that Respondent Board has wide statutory authority 
to approve or disapprove various shipping practices as authorized by 
Conference Agreements under Sec. 15 of the Shipping Act. Intervenor 
shipper does not contend that Respondent Board in making such deter¬ 
minations is bound by either the doctrine of stare decisis or res adjudicata , 
which might otherwise restrict Respondent Board from issuing the 
orders v^ich were issued in this proceeding in view of the prior orders 
of the predecessor of Respondent Board a^ecting the Pacific Westbound 
Conference Agreement No. 7720, under Sec. 15 of the Shipping Act, 

2 U. S. M. C. 775. What Intervenor shipper does argue is that Respondent 
Board was under a solemn duty to set forth clearly and completely 
the findings upon which it based its change in policy toward port 
equalization on explosives, to explain v^y it selected the adequacy 
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of shipping service at ports to the exclusion of any other standard 
enumerated in Sec. 15 of the Shipping Act, and to set forth articulately 
v^y it believes that it has the power to require Intervenor shipper 
to ship exclusively on a foreign-flag carrier. No reasons have been 
given nor have any cases or decisions been cited (except for the obvious 
point that particular orders depend upon particular facts, see J. A. 
p. 15.)^ 

Just as Petitioner carrier cannot ascertain v^at the orders and 
reports of Respondent Board are based upon, neither can Intervenor 
shipper determine what is the permissible range of port equalization 
in the future. It is recognized, as the brief for Petitioner set forth 
(p. 26), that the problem of e:q>laining fully and clearly its departure 
from standing equalization norms was made difficult by Respondent 
Board by the fact that it rejected the recommended decision of its 
Chief Examiner, v^o had set forth at some length his analysis of 
the existing transportation norms on equalization, and reached the 
opposite conclusion. No contention is here made that Respondent Board 
did not have the power to overturn the finding of its Chief Examiner. 

But if Respondent Board chose to overturn its Chief Examiner, then 
it must set forth findings and reasons which take the place of the findings 
and reasons cited by the Chief Examiner for a contrary order. A mere 
fiat finding to the contrary - even by **an administrative body especially 
trained and e^qperienced in the intricate and technical facts and usages 
of the shipping trade" - United States Navigation Co. v. Cunard Steamship 
Co. , 284 U.S. 474, 435 - is not sufficient compliance with the standards 
of administrative law. This is made very clear by the Siq>reme Court 
in Secretary of Agriculture v. United States, 347 U. S., 645, 654, 
(1954),vdiere the Supreme Court said: 


^ The relevance of die citations of Respondent Board with respect to the meaning of the term "localities" 
under Sec. 16 of the Shipping Act (J.A. p. 14) is not apparent. 
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dealing with technical and complex matters 
like these, the Interstate Commerce Commission 
must necessarily have wide discretion in formulating 
appropriate solutions. But we do say that while the 
Commission has addumbrated the reasons that com¬ 
mended these changes to its approval, the Commission 
has not adequately explained its departure from prior 
norms, and has not sufficiently spelled out the legal 
basis of its decision. We do not know whether the Com¬ 
mission has disregarded its own findings . . .; or whe¬ 
ther, in order to meet an unusual situation, the Com¬ 
mission has modified the normal doctrine . . .; or 
whether the Commission, for a nsason not made ex¬ 
plicit, has here deemed Irrelevant the prevailing rule 
of its prior cases .... In short, the Commission has 
not explained its decision ’with the simplicity and clear¬ 
ness through which a halting impression ripens into 
reasonable certitude. In the end we are left to spell 
out, to argue, to choose between conflicting inferences. 
Something more precise is requited in the quasi-juris- 
dictional findings of an administrative agency. [Citing 
cases] We must know what a decision means before 
the duty becomes ours to say whether it is right or 
wrong.’ United States v. Chicago, M., St. P. & P. 

R. Co., 294 U.S. 499, 510-511.” 

It is noteworthy that a similar failing of Respondent Board to make 
more explicit the basis of its orders under the Shipping Act has already 
been presented to the Third Circuit in the case of Baltimore and Ohio R.R. 
Company v. United States , 201 F. 2d 795 (1953), where Judge Goodrich 
said: ’’The parties concerned are entitled to have the reviewing tribunal 
have something more explicit than this type of generalization. ” 

It may be conceded that the subject matter of equalization is com¬ 
plicated, difficult and technical, but that is jiU the more reason why 
Respondent Board should have set forth fully its findings and reasons,In¬ 
stead of relying upon ’’unfound facts or unexpressed reasons. ” Missouri 
River Fuel Corporation v. Federal Power Commission, 163 F. 2d 433, 

439 (1947), where this Court said ’When the matter is complicated neces¬ 
sity is greater. ” Respondent Board has not clearly and completely set 
forth the nature of its new policy. 
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Nor has Respondent Board weighed the comparative costs, so far 
as its written words disclose (J.A. pp. 3, 4, 15, 42), to the public of 
prohibiting port equalization on explosives under its order — resulting 
in the possible shut-down of the explosives plant at du Pont, Washington — 
and increasing to some unmeasured extent the port revenues from wharfage 
and other charges at Blake Island for less than one shipload of explosives 
per year. 

Petitioner carrier and Intervenor shipper alike agree that abroga¬ 
tion of port equalization on explosives will not benefit the Port of Seattle 
by forcing the explosive cargo presently moving to the Philippines from 
California ports to move over the complaining port, but it will seriously 
injure the competitive position ofintervenor shipper as aproducer-e^qaorter of 
esqplosives as against other domestic and foreign producers of explosives. 

To say that the Port of Seattle is "drying up" or is in any danger thereof, 
because of port equalization on explosives, is ludicruous. Perhaps that 
is why there is no proof of record. To say that the Port is adversely 
affected thereby to the degree even approaching the benefits to, and vital 
needs of, the Pacific Northwest segment of the foreign commerce of the 
United States which moves under equalization is simply to invert the en¬ 
tire record made in this case. Needless to add, the Port of Portland 
has even less interest in explosives. 


CONCLUSION 


For these and many other reasons Respondent Board should be di¬ 
rected to annul its orders prohibiting equalization on explosives from 
Blake Island, and this Court should grant Petitioner the other relief 
prayed for in the amended petition to review. 

Respectfully submitted, 

EDWIN B. CONNOLLY 
Legal Department 

E. I. du Pont de Nemours & Company 
Wilmington, Delaware 

Attorney for 

E. I. du Pont de Nemours & Company 
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APPENDIX A 

UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

PACIFIC FAR EAST LINE, INC. ) 

) 

V. ) No. 12995 

) 

UNITED STATES OF AMERICA AND ) 

FEDERAL MARITIME BOARD ) 

MOTION FOR LEAVE TO D^TERVENE 

Comes now E. I. du Pont de Nemours and Company and moves 
to intervene in this proceeding and to become a party thereto, pursuant 
to the provisions of 5 U. S. C. 1038, and as a basis for this motion of 
intervention, alleges as follows: 

1. The movant, a corporation organized under the laws of the 
State of Delaware, is a shipper of explosives from the Pacific North¬ 
west to the Philippines and has been using the shipping service of the 
petitioner in this proceeding for the transportation of such explosives. 

2. The movant is vitally interested in and concerned with the 
orders of the respondent Board, here under review, insofar as they 
affect the transportation of explosives from Northwest ports to the 
Philippines; and its officers and agents here testified in the proceedings 
before respondent Board and have submitted affidavits for filing in this 
Court in connection with prior motions for interlocutory relief. 

3. The movant is concerned that, if tlie orders of respondent 
Board are permitted to stand unchanged, it may be necessary to close 
down its plant for the manufacture of e^qplosives at du Pont, Washington, 
v^ich will have far-ranging consequences for the movant. 

4. Counsel for the Federal Maritime Board and for the United 
States, respondents herein, have authorized the movant to state that 
they have no objection to the intervention of the movant, or to its 
becoming a party to this proceeding. 
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5. If the movant is permitted to intervene in this proceeding, 
it will not raise any issues beyond those already st4>ulated by counsel 
for all parties to this proceeding and will submit its brief on or before 
January 31, 1957, in order to avoid any occasion for delay. 

WHEREFORE, movant prays that it be permitted to intervene 
and be recognized as a party herein. 

DATED at Wilmington, Delaware, this 7th day of January, 1957. 


/s/ Edwin B. Connolly, Legal Department 
E. I. du Pont de Nemours and Company 
Wilmington, Delaware 
Attorney for E. I. du Pont de Nemours 
and Company 

[CERTIFICATE OF SERVICE] 


APPENDIX B 
ORDER 

Upon consideration of the motion of E. I. du Pont de Nemours 
and Company for leave to intervene in the above case, and it appearing 
that no objections to said motion have been filed, it is 

ORDERED by the Court that E. I. du Pont de Nemours and 
Company be, and it is hereby, allowed to intervene in the above case. 


Per Curiam 


Dated: January 25, 1957 
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APPENDIX C 
AFFIDAVIT OF DU PONT 

I am W. D. Garwood, Assistant Director of E:q)losives Sales, 
of the du Pont Company which is the shipper directly concerned in the 
subject equalization practice which involves the movement of ex¬ 
plosives from the Company’s Du Pont Works situated at Du Pont, 
Washington, on Puget Sound to the Philippines. 

If the order of the Federal Maritime Board dated September 10, 
1956, in Docket 723, in which it found that equalization on explosives 
from Du Pont, Washington, to Philippine ports is no longer justified, 
is enforced, Du Pont’s operations will be adversely affected in the 
following respects: 

(1) Du Pont’s principal export market for explosives manu¬ 
factured at its Du Pont, Washington, Works, is in the Philippines. 

Any substantial curtailment of Du Pont’s sales in this market would 
seriously affect production costs, and conceivably could render 
further operation of the plant unprofitable. 

(2) Heavy competition for this market has for a long time 
existed, and continues to exist, with explosives manufacturers vdio have 
plants in the San Francisco Bay area, and which have the advantage 

in shipping service provided by more frequent sailings from the San 
Francisco Bay region that is presently avaiJ.able at Puget Sound 
ports. Further, at their principal accounts in the Philippines, Du 
Pont is constantly faced with the threat of competition by Japanese ex¬ 
plosives manufacturers who can provide frequent delivery service 
by means of the ore boats. 

In order to remain competitive sales wise, Du Pont must be 
provided with a frequency of sailings equal to those available to its 
competitors. It must be pointed out that Du Pont does not choose the 
delivery date required for explosives. The customers of the du Pont 
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Company instruct them ^en deliveries are required. If Du Pont is 
not in position to comply with the requirement of the customer relative 
to deliveries, it is reasonable to suppose that the competitors of Du 
Pont v^o have a more frequent service, will take business away from 
them. One sailing per month simply does not provide Du Pont a 
competitive shipping service. 

(4) Du Pont cannot expect their customers to accept larger 
shipments from them than from their competitors, v^ich is in effect 
what the Federal Maritime Board is requiring of them in depriving 
Du Pont of a frequency of sailings equal to the frequency available to 
Du Pont’s competitors. 

(5) Transportation of explosives from San Francisco to the 
Philippines is available through Pacific Far East Line Service, two 
or more times each month. The service provided by Pacific Far 
East Line has proved satisfactory for a number of years. Interruption 
of this service would impair Du Font’s ability to render deliveries 
satisfactory to the trade, and consequently to maintain its sales 
volume in the face of its more favored competition. 

(6) Without equalization, such as Is practiced by Pacific 
Far East Line on explosives moving from Du Pont, Washington, 
through the port of San Francisco to Philippine ports, Du Pont would 
be reduced to the service of one sailing a month provided by the Java 
Pacific Line, vdiich frequency, being less than the frequency of sailings 
available to the competitors of Du Pont renders Du Pont non-competitive 
in respect to deliveries. Du Pont cannot afford to pay the cost of land 
transportation to San Francisco, because to do so would make us non¬ 
competitive with manufacturers of explosives situated on San Francisco 
Bay who, of course, have no costs of land transportation. 

(7) Equalization is the only means vdiereby Du Pont can presently 
obtain transportation service equal in frequency to that available to 

its competitors, except at a cost which would preclude Du Font’s 
being competitive price wise. 
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(8) The order of the Federal Maritime Board dated September 10, 
1956, wherein equalization by a conference carrier is permitted upon 
certification by a shipper to the conference of a need for space to 
move a specific shipment, and v^ich allows the conference forty-eight 
hours in which to provide a vessel, is unrealistic in that it fails to 
consider that arrangements to ship explosives cannot be made on the 
spur of the moment. The shipping date, and point of loading must be 
decided well in advance. Further, the Inland Transportation and barge 
loading and barging must be planned, and such plans for handling to 
F. A. S. are nearly always completed at least two weeks in advance 
of the sailings. Du Pont should not be trammelled by the impractical 
provisions of this cumbersome procedure. 

/s/ W. D. Garwood 
Title Ass’t Dir. of Sales 

Subscribed and sworn to me this 3rd day of October, 1956. 


/s/ Clinton M. Howard 
Notary Public 
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APPENDIX D 

FEDERAL MARITIME BOARD 
No. 723 

CITY OF PORTLAND, OREGON, ACTING THROUGH ITS 
THE COMMISSION OF PUBLIC DOCKS, AND THE PORT 

OF SEATTLE 

V. 

PACIFIC WESTBOUND CONFERENCE, AMERICAN- 
HAWAHAN STEAMSHIP COMPANY, ET AL 


Port equalization rule of Pacific Westbound Conference and practices 

thereunder not shown to be unlawful. 

♦ ♦♦♦♦♦♦ 

6. Amount of cargo equalized and absorptions thereon . During 

the period January 1, 1950 to April 18, 1954, PFEL equalized on 28,619.7 

revenue tons originating in Oregon, Washington, Idaho and Montana and 

moving via San Francisco, consisting largely of dairy products (13,487 

4/ 

tons), newsprint (6,432.7 tons), apples(4,629.3 tons), and explosives-' 

(2,885.6 tons). The absorptions amounted to $309,257 or 23 per cent 

of its ocean revenue on such commodities, or 18.2 percent, excluding 

newsprint, which PFEL contends was equalized on a temporary and 

5/ 

interim movement. — During approximately the same periods, except 

for five months in 1952, the other respondents equalized on 18,267 weight 

tons originating in the Pacific Northwest and moving via California ports, 

4/ PFEL’s witness testified that transportation of explosives (d 3 niamlte 
Irom DuPont, Wash, to Manila) is highly specialized since (1) it requires 
a direct sailing from port of loading to port of discharge, (2) only one con¬ 
ference line (foreign) has a direct sailing from Puget Sound, once a month, 
and (3) it is loaded at a special anchorage outside of the territorial limits 
of Seattle, therefore that port cannot handle it in any event. 

5/ PFEL’s witness testified that equalization on newsprint is not repre¬ 
sentative of future handling (which will be cheaper and more efficient 
since it is now moving in vans for coastwise transportation directly over 
the Portland docks. 
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consisting almost wholly of apples and vegetables. Also, in this period 
4,669 weight tons of fruit originating in California, mostly citrus, moved 
on equalization rates through Pacific Northwest ports. Respondents also 
equalize between California ports and between Pacific Northwest ports. 
Respondent PFEL asks the Board to take official notice of the fact that 
all of the tonnage reported as moving under equalization from the North¬ 
west through California ports over a period of four years, is not more 
than five shiploads. This takes no account of the 4,669 tons gained by 
complainants through northbound equalization. 

Cargo carried under equalization is a small percentage of the total 
commercial tonnage carried by respondents. APL carried approximately 
2 percent during the year ending June 30, 1954, on which the absorptions 
amounted approximately to 11 percent of the gross revenue from such 
cargo. PTL^s percentage was about 5 percent of commercial freight 
carried during the last 12 months, (on not more than 500 tons from the 
Northwest) on which the absorption was not more than 10 percent of gross 
revenue. PFEL's percentage was approximiitely 1 percent in 1953; and 
as stated, the absorption amounted to 23 percent of the ocean revenue on 
all equalized cargo reported by PFEL. Witness for Java Pacific & Hoegh 
Line testified that his company equalized on a negligible amount of cargo, 
and that the termination of such practice would not increase sailings from 
Northwest ports, due to the small amount of equalized cargo carried by 
respondents. The leading cargoes of the Northwest such as grain and lum¬ 
ber are not affected by equalization. 

7. Value of equalization practice to carriers . The carriage of 
equalized cargo is important to APL not only because the revenue there¬ 
from is remunerative, i.e., not below out-of-pocket costs, but it in¬ 
fluences the movement of other perishable cargo which is not equalized. 

Its witness estimated that the ability to equalize on the two percent car¬ 
ried, which is regarded as "added” traffic, enables the line to secure 
or retain up to an additional 5 to 10 percent of cargo which otherwise 
would have been lost This, because general exporters in California 
consolidate shipments of various types of fruit and vegetables originating 





in the Northwest and in California. Equalization permits diversion of 
cargo to another port in event of cargo or operating delays or schedule 
changes, which assures shipment as a unit, and prevents loss of the cargo 
to another ship. Instances were cited by another line which accepted 
flour shipments originating in the Northwest which were diverted through 
equalization to Seattle in situations where the shipper was unable to make 
deliveries scheduled for Portland. Thus, the practice assists the car¬ 
rier in maintaining its schedules, cutting out ports of call, shifting of 
vessels and keeping its commitments on consolidated and other shipments, 
with an over-all saving in operating expenses. 

8. Attraction of export traffic to San Francisco. The business of 
exporting apples to the Orient was originated and developed, beginning in 
1913, by San Francisco brokers and exporters. The Hood River associa¬ 
tion, in 1936, attempted to sell direct to Oriental buyers but without suc¬ 
cess, because the business was controlled by San Francisco brokers. 

This association, which represents 75 percent of the growers in Hood 
River Valley, and originates about 50 percent of export shipments to the 
Orient, sells its apples through a San Francisco broker. San Francisco 
is the hub of exporting activity on the Pacific Coast, due largely to the 
frequent sailings therefrom covering a wide range of discharge ports, 
and the practice of the Oriental buyer in opening up one letter of credit 
with a San Francisco exporter covering several commodities, including 
Northwest apples, California fruits, and other foodstuffs, which can be 
consolidated for shipment on one bill of lading from San Francisco. 

4c 4c 4c 4c ♦ 

The basic or controlling facts derived from the foregoing evidenti¬ 
ary facts are these: 

12. The practice of equalization permits respondents to attract 
traffic to California ports from producing areas which are geographically 
and natrually tributary to complaining ports, but not to California ports. 
This amounts to an equalization of natural disadvantages through an ad¬ 
justment of respondents’ rates. The effect of this is to n.'.llify the influ¬ 
ence of favorable inland rates to complaining ports. However, the record 
does not show that there has been any disruption or change in the inland 
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rate structure. 

13. While the equalization practice facilitates the diversion of traf¬ 
fic from complaining ports, such practice ^ not the basic reason for such 
diversion. The fact is that the producing areas of the great bulk of the 
traffic involved also are economically tributary to San Francisco. This 
port attracts such traffic because its superior shipping services, together 
with traditional commercial practices, have entrenched San Francisco as 
the center of export trade to the Orient. On the other hand, the complaining 
ports do not provide the service necessary to accommodate the trade. 

14. Whether the complaining ports could provide adequate service 
if the practice were eliminated is highly speculative. This would depend, 
to a considerable extent, upon the unresolved questions (a) whether the 
Oriental buyer would change his habit of buying from San Francisco expor¬ 
ters and instructing routing through that port, and (b) upon whether respon¬ 
dents would rearrange their schedules to provide the frequent, direct saQ- 
ings from complaining ports required by the trade. The testimony of one 
steamship operator that the volume of cargo involved would not justify this, 
leaves a strong inference that additional service would not be forthcoming. 

15. The volume of traffic diverted to California ports during approx¬ 
imately the last four years is not large, averaging about 12,000 tons a year 
at the most. Had this traffic moved through complaining ports, they would 
have earned some additional revenue, and perhaps enjoyed some additional 
service. But in view of finding 13, it cannot be concluded that they have 
been deprived, improperly of such revenue and service because of the 
equalization practice. 

16. The equalization practice, insofar as this record shows, does 
not pose a threat to the existence of complaining ports. They continue to 
enjoy considerable steamship service, and the heavy volume cargoes on 
which they depend primarily, such as lumber, four and grain, are not af¬ 
fected by equalization. What effect the extension of the practice would have 
is speculative. 

17. The record contains no proof of the assertion (a) that the equali¬ 
zation practice places an undue burden on non-equalized cargo, and (b) that 
it results in unnecessary and uneconomic dissipation of carrier revenues. 
To the contrary, the undisputed evidence is, and it must be found as a fact, 
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that equalized cargo Is a very small percentage of respondents’ total carry¬ 
ings, that it is not carried at a loss, that in fact it is the means of attracting 
additional traffic which otherwise would be lost, and that by equalizing, re¬ 
spondents, on occasions, save substantial operative expenses. 

18. The equalization practice has served the needs of exporters (1) by 
making available to them a wider choice of Pacific Coast ports with more fre¬ 
quent and direct sailings and a wider range of destinations ports, whichplaces 
all exporters on an equal competitive basis and enables them to meet foreign 
competition, (2) by enabling them to take advantage of consolidated shipments 
and short-notice cancellations of space, (3) by enabling them to comply with 
routing instructions given by the buyer - through San Francisco on most ship¬ 
ments, and(4) by enabling them to ship in small lots, without excessive spoil¬ 
age, to accommodate the requirements of the Oriental market. Cancellation 
of the equalization privilege would seriously demoralize and cripple the busi¬ 
ness of exporting apples, vegetables and other foodstuffs as it is now con¬ 
ducted on the Pacific Coast. This finding is based upon the present lack of 
adequate service at the complaining ports, coupled with the fact that the cost 
of shipping through San Francisco would be prohibitive without equalization. 

19. The shipping public is able, from an examination of respondents’ 
tariff, to determine the rate on a particular commodity from port of shipment 
to destination. The rates are the same from all terminal ports. The cost to 
the shipper from inland point of origin is the same through any terminal port, 
and is ascertainable by checking the inland rates from origin to nearest port 
and from origin to port of shipment. Inasmuch as the cost of shipping through 
all terminal ports is equalized, the only concern of the shipper is the amount 
and frequency of service, not how much respondents retain of their ocean 
revenue after deduction of the absorptions from the applicable freight charges. 

20. While respondents choose the commodities upon which they equal¬ 
ize, there is no proof of record that they have discriminated as between ship¬ 
pers of equalized commodities. 

21. There is no proof of any improper absorptions or rebates since 
the new equalization rule became effective onNovemberl, 1952. However, the 
inference is inescapable that improper absorptions were made, or rebates 
were allowed under the equalization practices followed by respondents prior 
to November 1, 1952. 
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Discussion 

It is well established that port equalization is not ipso facto 
discriminatory or otherwise unlawful. Board of Commissioners etc, v. 
N. Y. & P. R. S. S. Co. 1. U. S. S. B. B. 154. This case recognized 
the fact that equalization benefitted shippers by providing more routes. 

It held that the Act cannot be construed ’’to forbid a carrier to meet 
competition or to enlarge the scope of its patronage and its volume 
of business if it can do so without unfairness to those whom it serves. ” 
Cf. Inter coastal Rate Structure, 2 U. S. M. C. 285, 307. 

In Proportional West’b. Intercoastal Rates on Cast-Iron Pipe 
1 U. S. S. B. B. 376, the Department of Commerce permitted an inter¬ 
coastal line to equalize Charleston, S.C. and Savannah, Ga. with 
Mobile, Ala., for the purpose of meeting the competition of carriers 
serving Mobile. The protests of Mobile port interests and carriers 
serving Mobile was dismissed with the statement that no showing was 
made of unlawfulness, or that establishment of the proportional rates 
would lessen the service or sailings from Mobile. 

In Texas & Pacific Ry. Co. v. Interstate Com. Com. , 162 U.S. 
197, the Supreme Court ruled that section 2 (1) and 3 (1) of the Inter¬ 
state Commerce Act, v^ich are similar to sections 16 and 17 of the 
Act here invoked, were not violated by the maintenance by a railroad 

from a port of lower rates on traffic from abroad, than its rates on 

6 / 

traffic originating locally at the port.-' Again, in Texas & Pacific 

Ry. Co . V. United States, 289 U.S. 627, the Court held that Congress 

did not forbid the equalization of export or import rates by lines serving 

7/ 

several ports in order to meet competition.— 


67 The Court said that in determining whether discrimination is 
’’undue”, ’’unreasonable”, or ’’unjust”, ’’all circumstances and condi¬ 
tions \^ich reasonable men would regard as affecting the welfare of 
the earring company, and of the producer, shippers . . . should be 
considered. ” 

7/ The Court stated, ”As carriers are in competition for busi¬ 
ness they may, within the zone of reasonableness prescribed by the 
statute, adjust their rates so as to obtain or retain the desired traffic 
for their own lines. ” 
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Finally, in Agreement No. 7790, 2U.S.M. C. 775, (1946), in an 
investigation on its own motion, the Maritime Commission held that the 
equalization rule published by the Pacific Westbound Conference was 
not shown to be unlawful. That rule was substantially the same as 
the rule under attack herein. The Commission pointed out (1) the 
benefits of equalization to the shippers, (2) the length of time the 
practice had been in effect without complaint from shippers or ports, 
and (3) the fact that the absorptions did not appear to dissipate carrier 
revenue to the extent! of creating a deficit v^ich must be defrayed by 
nonequalized traffic. 

It is also well settled that the Board and its predecessors have 
recognized the principle and policy of section 8 of the Merchant Marine 
Act, 1920, to the effect that a port has certain claims to traffic 
naturally tributary to such port. This is made clear in the following 
cases cited and relied upon by complainants. 

In Contract Routing Restrictions 2 U. S.M.C. 220, the Maritime 
Commission stated that: ^*We do not look with favor upon the attempt 
of carriers by artificial means to control the flow of traffic not naturally 
tributary to their lines. This declaration was amplified in City of Mobile 
V. Baltimore Insular Line, Inc. , 2 U.S.M.C. 474, wherein the Com¬ 
mission refused to "permit continuation of unrestricted solicitation by 
carriers for business through condonation of a practice whereby un¬ 
favorable inland rates are overcome." This statement was held to be 
"even more applicable . . . where the absorption practice permits a 
carrier to reach into :the port itself and draw therefrom the traffic 
which is local and therefore naturally tributary to that port." Beaumont 
Port Commission v. Seatrain Lines, Inc. , 2 U. S. M. C. 500. Finally, 
the Board held in Beaumont Port Commission v. Seatrain Lines Inc., 

3 F. M. B. 556, that, "The prejudice is the drawing away of traffic 
inherently and geographically belonging to the Gulf ports." 

However, it is not to be inferred from these expressions that 
section 8 abrogates the right of a carrier to meet competition of 
carriers at other ports. It may do so within the zone of reasonableness 
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prescribed by sections 16 and 17 of the Act. 289 U. S. 627 supra. It 
is fundamental that a finding of undue preference and prejudice under 
section 16 or unjust discrimination under section 17 cannot be made 
unless the evidence convincingly shows substantial injury to the 
complainant. Phila. Ocean Traffic Bureau v. Export S. S. Corp. , 
lU.S.S.B.B. 538. 

In the Contract Routing case the contract, between carriers and 

shippers, was condemned because it prohibited shippers on the Great 

Lakes from shipping direct from lake ports to Europe, and required 

shipment through Atlantic ports served by the carriers. The injury 

specifically referred to was denial to shippers of the use of a natural 

route open to them. That is the antithesis of the situation here where 

equalization provides more routes, together with superior service. 

And the only restriction in shipping through complaining ports, if any, 

is the lack of adequate service provided there at. 

In the Mobile case , which concerned domestic commerce as 

distinguished from foreign commerce here involved, the equalization 

rule was condemned largely on the grounds that rates and practices 

thereunder were unreasonable in violation of section 18 of the Act, 

and that the rule did not conform to the tariff publishing requirements 

8 / 

of the Intercoastal Shipping Act, 1933.- Neither statute is applicable 
here. The findings therein under section 16 of undue prejudice and 
preference between localities were based upon the carriers* failure 
to extend equalization to certain ports, thereby depriving shippers 
of a choice of routes, and the ports affected of an opportunity to compete. 
There was also evidence that the practice resulted in uneconomic and 
unnecessary waste of carrier revenue, and the inference was drawn 
that non-equalized traffic was unduly burdened. Similar proof is lacking 
in the instant case. 

57 No fault was found with the maximum absorptions permitted of 
30 percent of the ocean rate. 
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In the first Beaumont case, 2 U. S. M. C. 500, the condemned 
equalization rule siphoned traffic right out of the complaining ports 
themselves. The undue prejudice found to exist was based upon injury 
to the ports resulting from crippling of essential services there, and 
threat of a rate was if equalization continued. Aside from the diversion 
of local port traffic (finding 5), hereinafter discussed, the case at 
hand presents neither of the situations cited above. 

In the second Beaumont case, 3 F. M. B. 556, the condemned 
equalization rule drew traffic, mainly rice, from mills in the com¬ 
plaining ports and vicinity thereof. Rice was one of the principal com¬ 
modities moving from the ports. None of the commodities equalized 
herein is of that importance to complainants. True, apples have 
been among the ten leading exports from Seattle, but the evidence 
indicates that causes other than equalization have contributed to the 
decline of the movement through Seattle, as well as through Portland 
and San Francisco. (See finding 3). 

In summary, it , will be noted that vdierever the tributary traffic 
theory has been applied, it has been buttressed by a finding of undue 
prejudice, i. e., substantial injury to the port concerned. 

Assuming, arguendo , that complainants have been injured sub¬ 
stantially by the fact that tributary traffic has been diverted to San 
Francisco, a pertinent inquiry remains as to vdiether the equalization 
practice is the proximate cause of such injury. The Philadelphia Ocean 
Traffic Bureau case , supra. If the rule were eliminated, would the 
traffic in question flow through complaining ports ? Some would, of 
course, but the record is persuasive that much of it would be lost 
altogether. 

Complainants criticize the rule on the grounds that there is no 

limitation placed on the amount of absorption nor on the territory 

# 

wherein equalization is practiced. However, the record shows that 
in practice equalization is confined to a rather limited territory. 

But the amounts of equalization by PFEL on such commodities as 
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explosives (38%), and newsprint (73.6%), appear to be excessive under 
any system of equalization. Moreover, there is no justification for 
the practice of equalizing on traffic originating at the ports. 

Complainants also attack; the rule because a shipper, in order 
to determine the ocean rate, must look to other tariffs not on file 
with the Board or have available exempt motor carrier rates not 
shown in respondents* tariffs. They cite Intercoastal Rates of Nelson 
Steamship Co ., 1 U. S, S. B. B. 326, and similar cases condemning 
tariff provisions which make the charge dependent upon the measure 
of a rate published in tariffs of some other carrier. However, those 
cases concerned domestic commerce, and the methods of tariff 
publication was found to be violative of the Intercoastal Shipping Act, 
1933, which does not apply to foreign commerce. The rule, in princi¬ 
ple, is not unlike the rule under consideration in Seatrain Lines, Inc, v. 
Gulf and South Atlantic Havana Conference , 3U. S.M. C. 122, as to 
vMch the Commission said: 

**The other provisions of the circular do not contain any 
limitations as to the extent of the amount of the equalization 
which may be absorbed. On the other hand, there are 
limitations as to the areas from which equalization may be 
practiced, which automatically limit, to a certain extent, 
the amount of absorption. Failure to place a limit on the 
amount of absorption and making it a matter of business 
judgment does not necesarily render the rule unlawful. 

There is no indication that the amount absorbed has been 
such as to place an undue burden on other traffic 
not subject to absorptions, or that the respective car¬ 
rier members have interpreted and applied the rule in a 
different manner with respect to different shippers. In 
fact, the rule itself requires all absorptions to be reported 
to, checked and published by, the conference, v4iich is a 
deterrent to any single member giving any discriminatory 
treatment to any shipper or port . (Emphasis siqpplied.)** 

The salutary effect of the provision emphasized in the last sentence 
above is defeated by the failure of a conference member, PFEL in this 
case, to submit its equalization payments to the conference for checking 
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and approval. The refusal of PFEL to abide by the rule, and the failure 
of the conference to enforce the rule, is anomalous to say the least. 
Either the provision should be enforced, throu^ the sanctions provided 
by the conference agreement if necessary, or it should be eliminated 
from the tariff. 

Ultimate findiigs and conclusions. Upon a consideration of all 
the circumstances and conditions shown of record as affecting the 
welfare of the carriers involved, the producers, the e^orters, and 
the complaining ports, as more specifically detailed in the foregoing 
findings and discussion, it is concluded and found that sections 15, 

16 and 17 of the Act, and the principles and policy of section 8 of the 
Merchant Marine Act, 1920, have not been shown to have been violated 
by respondents as alleged. This finding goes to the present equalization 
system as a whole and is without prejudice to the correction of specific 
faults indicated herein. 
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1 

In addition to the questions set forth in the brief of I^|e- 
tioner, the following questions are presented: j 

1. Whether petitioner has standing in this Court to 

sue; and j 

2. Whether the petition should be dismissed because 

of the absence of the Pacific Westbound Coiji- 
ference and its member lines as necessary or irli- 
dispensable parties. I 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT | 

No. 12,995 ! 


PACIFIC FAR EAST LINE, INC., 

Petitioner, 

vs. 

UNITED STATES OF AMERICA, 
and 

FEDERAI. MARITIME BOARD, 

Respondents, 


BRIEF FOR INTERVENORS 
THE CITY OF PORTLAND, OREGON 
ACTING BY AND THROUGH ITS 
THE COMMISSION OF PUBLIC DOCKS 

AND THE 
PORT OF SEATTLE 


COUNTER STATEMENT OF THE CASE j 

i 

Petitioner’s statement of the case as set forth in its 
brief is substantially correct, but a few statements ma^e 
by petitioner are somewhat misleading and we belie^'e 
should be clarified. 

In describing what is meant by equalization, petition<T 
makes the statement (p. 2 of Brief) that: “The shipper's 
total transportation cost to port of destination is thiis 
the same regardless of which port he ships through.” Ip 
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theory the statement made may be correct, but as a prac¬ 
tical matter, and as the record will show, there have 
been instances of overpayment to the shipper which 
permits a shipper to obtain transportation through 
equalization at a lower total cost than when shipping 
through the port nearest to the origin of the shipment. 
The evidence at the original hearing indicated overpay¬ 
ments through equalization (Board’s order of October 4, 
1955, p. 7, J.A.). Evidence of overpayments was also 
developed at the further hearing before the Board. This 
is reflected in the Board’s order on further hearing when 
it stated: “A separate proceeding will be commenced 
to determine whether the PFEL overpayments, if made, 
are in violation of the act” (p. 46, J.A.). 

Petitioner has predicated to some extent its conten¬ 
tion that the equalization practice is lawful upon the 
fact that the Board’s predecessor approved this prac¬ 
tice in its decision in Pacific Westbound Conference 
Agreement No. 7790, 2 U.S.M.C. 775. This is indicated 
among other things from its extensive quotation from 
the decision set out on Pages 2 and 3 of its brief. The 
decision referred to was rendered in 1946, however, the 
record herein indicates that equalization has only been 
practiced to any appreciable extent within the last sev¬ 
eral years. Note 6 to the original order of the Board 
herein reads: 

“In support of their motion to bring in alleged 
violations of subsidy contracts, complainants point 
to the fact that in the year 1952, PFEL absorbed 
only $18,957 through equalization, but in the year 
1953 (after its subsidy contract became effective), 
it absorbed $176,311 on equalized cargo” (p. 8, J.A.). 
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The practice of equalization has only been felt by thi 
complaining ports in the last few years when the pef 
titioner and other subsidized lines have reached out into 
territory they normally could not serve because of trad^ 
route restrictions on their subsidy agreements. 

On page 4 of its brief, petitioner states that the Boarci 
by its report of October 4, 1955 held that “The statei^ 
of Washington, Oregon, Montana and Idaho, including 
points which are actually more accessible by rail to San 
Francisco, were geographically and economically tribuj 
tary to the ports of Seattle and Portland.” The italicize4 
portion is a gratuitous s^ >ment by petitioner. Th^ 
commodities principally hanox _ under equalization con-l 
sist of dairy products, apples, newsprint, explosives anJ 
vegetables. The explosives move from a point on Puge^ 
Sound; newsprint from Oregon City, Oregon, located teii 
miles from Portland; apples and vegetables move fronj 
points in Oregon and Washington, and dairy product^ 
move from the Boise, Idaho, area. In all instances th^ 
mileage and freight rates are more favorable to Portland 
and/or Seattle. For instance Boise, Idaho, is 492 mile^ 
from Portland but 949 miles from San Francisco (p. 6j 
J.A.). The record will not support petitioner’s statement 
that the origin points involved are more accessible to San 

Francisco. j 

i 

On page 8 of petitioner’s brief it is observed thaij 
the Board’s order of September 10 , 1956 did not refer 
to any “revised tariff or schedule”. This statement has 
reference to the Board’s report of July 12 , 1956 in which 
it indicated that as evidence of the institution of directi 

I 

service from Blake Island to the Philippines, the Boardi 
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would accept a revised tariff or schedule of the water 
carrier initiating the service. This statement of the Board 
must be read in connection with the concluding statement 
that: “The record will be held open for 30 days within 
which time we will expect Java Pacific to advise us 
whether it has adjusted its sailings to provide Blake 
Island in Puget Sound as its last call on direct sailings 
to the Philippines.” The Board was so advised by Java 
Pacific on July 31, 1956 and August 7, 1956 (pp. 49, 51, 
J.A.) and thereafter the Board issued its order of 
September 10, 1956. 

In concluding its purported statement of the case, 
petitioner makes various contentions which either are 
contrary to the facts of this case or there is no evidence 
of record to support the statements made. Petitioner con¬ 
tends that it has been “able to earn substantial revenues 
from cargoes shipped imder equalization . . .” This state¬ 
ment is not only unsupported by the evidence but is con¬ 
trary thereto. It is assumed that the water carriers’ rates 
are just and reasonable and that they return to the carrier 
a reasonable profit in excess of costs. However, the evi¬ 
dence shows that petitioner on shipments of apples pays 
the shipper 17% of its ocean rate; on peas 47%; on ex¬ 
plosives 24.7%; on a shipment of newsprint from Oregon 
City, Oregon, petitioner absorbed as high as 73.6% of 
its ocean rate (p. 8, J.A.). During the period of Januar\^ 
1, to April 18, 1954 petitioner absorbed $309,257.00 or 
23% of its ocean rates on the commodities handled under 
equalization (p. 9, J.A.). It is quite obvious that no car¬ 
rier can reduce its rates by 23% and still realize a profit 
from its operations. 
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Petitioner on information and belief alleges that the 
demand for explosives in the Philippines will steadily 
continue to increase. This is contrary to the evidence as 
the witness for duPont testified that his company fore-| 
cast the same volume of sales in 1956 as made in 1955 (p. 
58, J.A.). This is the only evidence regarding the antici¬ 
pated volume of sales in the Philippines. What petitioner 
believes as to the future demand is irrelevant and may| 
not be considered. i 

I 

In an obvious attempt to obtain the sympathy ofj 
the Court, petitioner states that the duPont Company 
would be in danger of losing its markets in the Philippines 
unless petitioner is permitted to equalize on the explosive 
shipments. This is another of petitioner’s unsupported 
statements of fact as the shipper is in no danger of losing | 
its market in the Philippines. The Board’s order of Sep¬ 
tember 10, 1956 provides as follows: 

is further ordered^ that in the event a shipper 
is unable to obtain space for a specific shipment of 
explosives by a direct sailing from a terminal through | 
which explosives would normally move at a date I 
which reasonably will meet the needs of such shipper j 
or his consignee, equalization shall be permitted on | 
such shipment. Provided that the shipper certifies i 
to the Conference the need of space on such date and 
allows 48 hours after receipt of such certification 
for the Conference to name a conference carrier which 
will provide space on a direct sailing which reasonably j 
will meet the shipper’s need.” j 

This so-called 48-hour rule fully and completely pro¬ 
tects the shipper and consignee and will provide either 
a direct service or a service through equalization for all 
reasonable demands for service the shipper may have. Any 
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contention by petitioner or the duPont Company that the 
latter will lose its market in the Philippines is not sup¬ 
ported by the evidence in the case. 

SUMMARY OF ARGUMENT 

1. The Board’s order of October 4, 1955 wherein an 
adequacy of service for explosives was found to exist 
from the Northwest ports was supported by substantial 
evidence in the record of the first hearing. The subse¬ 
quent finding of inadequacy at the further hearing based 
upon schedules prevailing at that time did not invalidate 
the Board’s original order. The basic conclusion of the 
Board that equalization would not be justified upon the 
institution of a monthly service by Java Pacific is pre¬ 
dicated upon findings supported by substantial evidence 
in the record. 

The record establishes conclusively that Java Pacific 
was at the time of the further hearing ready, willing 
and able to provide duPont with a monthly service direct 
from Puget Soimd to the Philippines. The Board’s action 
in receiving confirmation of the uncontroverted fact sub¬ 
sequent to the close of the further hearing did not in¬ 
validate its order of September 10, 1956. The receipt by 
the Board of the letters from Java Pacific was merely for 
the purpose of checking, confirming and weighing evi¬ 
dence properly before the Board, and such assurances did 
not constitute evidence in this record. Furthermore, pe¬ 
titioner can show no prejudice due to the Board’s reference 
to the letters involved in view of the fact that Java 
Pacific unequivocally testified on the record that they 
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would supply the monthly direct ser\’’ice required by the 
shipper. Petitioner was accorded a full and fair hearing 
and cannot complain. 

The monthly sendee offered to the shipper of ex¬ 
plosives by Java Pacific has been shown to be more than 
adequate for all reasonable requirements of the receivers 
in the Philippines. The shipper’s assertion that not less 
than two sailings per month are required for its explosives 
shipments is entirely unsupported by probative and rele¬ 
vant evidence in this record. The disadvantage, if any, to 
the shipper upon the elimination of equalization is one of 
transportation costs resulting from the shipper’s choice 
of location. 

The Board’s reports and orders herein are consistent 
with prior decisions of the Board and its predecessors 
which have condemned equalization as practiced by pe¬ 
titioner and other respondents herein. 

2. The interest of the public in the development and 
maintenance of port facilities is paramount to any private 
interest of a shipper who is seeking a competitive advan¬ 
tage. The Board’s order herein in no way attempts to 
prohibit the shipper from obtaining any service it de¬ 
sires. If the shipper desires to move its products through 
San Francisco, it may do so by paying the proper inland 
freight rates. 

3. The Board’s order holding unlawful a practice 
shown to be harmful to the Northwest ports effectively 
carries out the Board’s dutv under the statutes which it 
must administer. The various acts designed to promote 
the American Merchant Marine do not contemplate dis- 


1 


I 

i 

I 


i 


I 
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crimination between American flag carriers and those of 
other nations. 

4. The burden of proof placed upon complaining 
ports to show that the discriminatory and unlawful prac¬ 
tice complained of was harmful to the ports was adequately 
borne by showing the diversion of a substantial volume of 
traffic from these ports and a diminution of valuable 
carrier service. On the contrary, neither petitioner nor 
intervening shipper could show by any relevant evidence 
that the equalization practice was justified. The matter of 
overpayments and rebates to the shippers attendant with 
the equalization practice of respondent carriers and pe¬ 
titioner has been an issue in this proceeding since its in¬ 
stitution and the Board in pursuing this matter on further 
hearing was not bound by the notice of such further 
hearing. 

5. Port equalization as permitted by the agreement 
and tariff rule involved herein and as practiced by pe¬ 
titioner has never been held to be a lawful or legitimate 
transportation practice. The Board and its predecessors 
have consistently condemned such practice and the In¬ 
terstate Commerce Commission decisions are not ap¬ 
plicable to this case at bar and in any event such decisions 
are completely contrary to petitioner’s contentions. 

6. The Board’s orders under review disapproved 
the Section 15 agreement of the Conference and tariff 
insofar as they authorize the equalization practice which 
was found to be unjustly discriminatory and unfair as 
between ports. The conference members, other than pe¬ 
titioner, have acquiesed in the orders and are bound there- 


by. The conference and its members, other than petitionerj 
are not parties and will not be bound by the review proj 
ceedings. The petitioner has no standing to prosecute 
these review proceedings and its petition should be dis^ 
missed due to the absence of the other necessary and) 
indispensable parties. 1 

I 

i 

THE ARGUMENT j 

THE REPORTS AND ORDERS | 

It should be emphasized at the outset that the hearing 
in this matter, although resulting from a formal complaint 
filed by complainants against the Conference and its! 
members in respect to the Agreement and Tariff, could 
have as well resulted from proceedings on the Board’s 
own motion. Section 15 of the Shipping Act, 1916, as 
amended, requires the filing of such an agreement with 
the Board and the obtaining of the Board’s approval 
thereof before the same may be lawfully given effect.] 
The Board is empowered to “disapprove, cancel, orl 

modify” any such agreement “whether or not previously 
approved by it, that it finds to be unjustly discriminatory 
or unfair as between * * * ports, * * * or to operate to | 
the detriment of the commerce of the United States, * * * j 

I 

and shall approve all other agreements, modifications, | 
or cancellations.” Such agreements are “lawful only when I 
and as long as approved”. 

Following the first hearing in this matter and based 
on testimony relative to movement of various commodities 
through California ports, induced by equalization of in¬ 
land rates, which commodities would otherwise normally i 

* I 


10 


move through Oregon and Washington ports, the Board 
by its order of October 4, 1955, disapproved Article 4 of 
the Agreement (p. 5, J.A.), and Rule 2 of the Tariff 
(p. 2, J.A.) “insofar as they authorize practices herein 
found to be unjustly discriminatory and unfair as between 
ports” and required the Conference and its members “to 
amend Article 4 and Rule 2 * * * in a manner consistent 
herewith” (pp. 22, 23, J.A.). Only the petitioner as one 
member of the Conference seeks to review this order and 
the subsequent order of September 10,1956 supplemental 
thereto. 

In the Board’s report of October 4, 1955 on which 
the order of the same date was based, the Board stated 
that it considered the allegations of violation of Section 
15 of the Act to constitute “a request for partial disap¬ 
proval of the conference agreement and Rule 2 insofar 
as either authorizes practices which are imjustly dis¬ 
criminatory, unfair, detrimental to the commerce of the 
United States, or unlawful imder the act” (p. 15, J.A.). 

The Board then considered the evidence relative to the 
diversion to California ports of cargoes tributary to Port¬ 
land and Seattle induced by equalization of inland trans¬ 
portation costs and the evidence produced and the argu¬ 
ments made for and against the continuance of the prac¬ 
tice. The Board stated that “Whether the drawing away 
of traffic results in unjust or unfair discrimination or 
undue or unreasonable preference * * * is a question of 
fact***” (p. 15, J.A.). 

The Board then proceeded to consider the testimony 
in reference to commodities involved in the equalization 


practice and based on the evidence dealing with each con¬ 
cluded that the absorption of inland transportation costs 
on shipments from areas geographically tributary to the 
complaining ports was unjustly ‘‘discriminatory against 
and imfair to, those ports within the meaning of section 
15 of the act”, with the exception of apples, other de-j 
ciduous fruits and dairy products. With reference to 
the exceptions it is provided that the same are to no 
longer apply if “reasonably adequate service” is avail¬ 
able from the Northwest (pp. 16-19, J.A.). The Joint 
Appendix contains none of the testimony taken on the 
first hearing and but a minor portion thereof taken at 
the second hearing. j 


The Board in its first report stated that the Agree¬ 
ment “contains no self-imposed limitations on amounts 
of absorption or on the areas in which equalization may 
be practiced” and that the Tariff likewise contains no 
“such limitations” and that the “findings of unjust dis¬ 
crimination in conference equalization practices makes 
mandatory a disapproval of Article 4 of the agreement 
and Rule 2 insofar as found to authorize such unjustly 
discriminatory practices” (p. 19, J.A.), 

In reference to its findings of unjust discrimination 
the Board said: 


“In view of our findings of unjust discrimination 
arising out of specific equalization practices, it neces¬ 
sarily follows that those practices are detrimental to 
the commerce of the United States and violate the 
principles and policies of section 8, Merchant Marine 
Act, 1920. That section requires, all other factors 
being substantially equal, that a given geographical 
area and its ports should receive the benefits of or be 
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subject to the burdens naturally incident to its prox¬ 
imity or lack of proximity to another geographical 
area.. To the extent therefore that the ports of a 
given geographical area give or can give adequate 
transportation services, we look with disfavor on 
equalization rules or practices which divert traffic 
away from the natural direction of the flow of traffic” 
(pp. 20,21, J. A.). 

As a result of the further hearing relative to explo¬ 
sives, the Board in its report of July 12, 1956, accepted 
the explanation of the witnesses Dunn that he had not 
intended to testify to adequacy of service for explosives 
from duPont, Washington, via Blake Island (Seattle) 
and found that no such service exists. As a result of the 
testimony given at the further hearing, the examiner in 
his so-called initial decision foimd that “a monthly sailing 
from Blake Island direct to the Philippines, would be 
adequate for duPont’s explosive traffic without the need 
for any equalization” and “that Java Pacific is ready, 
able and willing to commit its vessels to this service” (p. 35, 
J.A.) and that the practice of equalization “would not 
be justified should Java Pacific institute the service * * * 
which it proposed * * *” (p. 37, J.A.). 

The Board in its report of July 12, 1956, adopted the 
examiner’s initial decision “as supplemented” and “ex¬ 
cept as inconsistent” with the Board’s report (p. 46, J.A.). 
There is nothing in the Board’s report affecting the fore¬ 
going findings of the examiner. 

In respect to the proposed Java Pacific service, the 
Board stated “that the present lack of direct service by 
Java Pacific has been caused in part by the practice of 
equalization”, and that had it not been for petitioner’s 
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disregard of the Board’s order of October 4, 1955, “Jav^ 
Pacific would in all probability presently provide a direc^ 
service, as its solicitation of these cargoes subsequent to 
our order in this proceeding clearly indicates” (pp. 88, 
39, J. A.). I 

In respect to exceptions taken by petitioner to th^ 

I 

initial decision of the examiner the Board stated “w4 
would be remiss in our duties if, assuming actual directl 
service by Java Pacific, we did not, acting on this record] 
prevent continued unlimited equalization on dynamite 
by PFEL.” It was further stated that the Board “like 
other administrative agencies, has an affirmative duty 
to investigate as well as to decide, in consonance with its 
position as trustee of the public interest in matters within 
its jurisdiction”, and that it “cannot discharge that duty 
by ignoring an unjust discrimination which will, accordingj 
to the facts in this record, exist if Java Pacific should re-j 
sume its direct service from Puget Soimd to the Philip-j 
pines” (p. 40, J.A.). 

The petitioner, in its exceptions to the examiner’s 
initial decision, asserted that Java Pacific had made no 
firm commitment to reestablish its direct service. In this! 
connection the Board stated that it would “ascertain! 
whether or not Java Pacific will reinstitute its direct 
service, in spite of the fact that the evidence overwhelm¬ 
ingly indicates its intention to do so”. This was the basis 
for the subsequent inquir\^ by the Board (p. 42, J.A.). | 

I 

The Board in its report concluded that the practice! 
of proper equalization imder the Tariff rules on explo¬ 
sives from duPont, Washington, “will continue to be 
justified until such time as direct approximately monthly! 



14 


sailings are provided” and that such sailings “would be 
adequate to meet the normal needs of shippers of ex¬ 
plosives” from the Puget Sound area. The Board pro¬ 
vided for its order to be held open for 30 days for Java 
Pacific to advise the Board “whether it has adjusted its 
sailings to provide Blake Island in Puget Sound as its 
last call on direct sailings to the Philippines” (pp. 46, 47, 
J.A.). 

Following the exchange of correspondence with Java 
Pacific the Board, by its order of September 10, 1956, 
ordered that equalization on explosives from duPont, 
Washington, “is no longer justified” and the so-called 
48-hour rule was adopted for the protection of shippers. 


ARGUMENT IN REPLY TO PETmONER’S BRIEF 

In order that there may be some semblance of clarity 
throughout our arguments herein, we shall follow pe¬ 
titioner’s arguments and make such statements, citations 
of authority and comments as we deem necessary to show 
the fallacy of petitioner’s various contentions. 

Argument I 

A. The petitioner contends that the Board’s order 
of October 4, 1955 insofar as it pertains to explosives 
was invalid at the time it was issued and that it has 
remained invalid to date. This contention is predicated 
upon certain statements in the Board’s report of July 12, 
1956 indicating that the Board’s original finding that 
petitioner admitted the adequacy of service from the 
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Northwest ports on explosives was upon the further 
hearing found to be incorrect. The fallacy of petitionerfs 
argument is that the Board’s original finding regardinig 
an admission of the adequacy of service on explosives w£ts 
correct on the record before it at that time. It was onl^ 
in the light of the facts developed on the further hearing 
that the Board found that petitioner’s witness did not 
intend to admit the adequacy of service. ! 


The testimony of petitioner’s witness at the time of 
the first hearing on this point is as follows: j 

“Q. Mr. Dunn, are there any Pacific Westbounti 
Conference carriers whose schedules woul^ 
put them in a position to load dynamite i^ 
Puget Soimd for direct transit and discharge 
in the Philippines? | 

A. Yes, sir. To my knowledge there is one lii^e 
that would be in a position to load dynamitje 
here and go to the Philippines. 

Q. What Line? 

A. Java, Pacific, Hoegh Line. 

Q. Are there any other lines? | 

A. There are, but not conference lines presently 
scheduled that way. j 

Q. Do you know the frequency of sailings (^f 
Java, Pacific, Hoegh Lines schedules frorh 
the Pacific Northwest? I 

A. One vessel a month” (Tr. 608, 609). ! 


In spite of this testimony, petitioner makes the ui^- 
warranted assertion that there was not a scintilla of evi¬ 


dence to support the Board’s initial finding. j 

I 

The only obvious interpretation which could be made 
of the above testimony is precisely that which the Board 
made, and we submit the Board had substantial evidenc^ 
to support its finding. No reason existed for the Boarcf 
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to vacate its initial order. Based upon the testimony of 
petitioner’s own witness, the Board initially found an 
adequacy of service. Subsequently, on further hearing, the 
testimony indicated an inadequacy based upon prevailing 
schedules at that time, but the finding was also made that 
upon the institution of a monthly schedule by Java Pacific 
such inadequacy would not be present. The Board’s ul¬ 
timate conclusion in both orders was the same, namely— 
that equalization would not be justified upon a showing 
of direct monthly service from Puget Soimd. The find¬ 
ings upon which this conclusion was predicated were based 
upon substantial evidence in the record. 

B. It is next contended by petitioner that the Board’s 
second order is invalid and should be set aside and the 
proceedings remanded to the Board. This contention is 
based upon petitioner’s claim that the Board’s order of 
September 10, 1956 (p. 52 J.A.) refers to certain as¬ 
surances of Java Pacific that this carrier would provide 
a direct service for the duPont Company out of Puget 
Sound on a monthly basis. Petitioner claims that such 
assurances in the form of correspondence to the Board 
are not properly a part of the record in these proceedings 
and therefore an order predicated thereon is invalid. 

The record in this proceeding shows conclusively 
that the Java Pacific line was ready, willing and able to 
provide the duPont Company with the desired direct 
service from Puget Sound. A brief reference to the 
record will show the correctness of this statement. Witness 
Bargones representing Java Pacific testified that shortly 
after the Board’s report of October 12,1955 his principals 
advised him to guarantee duPont that Java Pacific would 
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supply the identical service as duPont had been receiviijg 
in the past. This assurance was given to the duPont Coi^- 
pany. At the time of the further hearing, Witness 
Bargones reiterated this fact and also testified: j 

“Q. Is your company still prepared to give tl^e 
service if the cargo is made available to you? 

A. We hold ourselves open to carry dynamite, 
and on the basis of rolling with the punchejs, 
we know you have to take a bit of the bitter 
with the sweet and give them the same service 
as they have had in the past.” (p. 86, J.A.). 

I 

* * * i 

“Q. Did you ask your principals what minimum 
tonnage they would authorize you to call for? 

A. Yes. 

Q. What was their answer? 

A. Well, the answer was we will give exactljr 
the identical service as they have had frora 
PFE which means that we would take the 
bitter with the sweet” (p. 87 J.A.). 

The above, together with other testimony of witness 
Bargones and Exhibits 64 and 65, shows that Java Pacific 
line was in a position to offer and was offering the 
service desired and accordingly equalization of explo¬ 
sives through San Francisco was not justified on any 
basis. The Board, if it had so desired, could have found 
that service from Puget Sound was available and equali¬ 
zation not justified. Its findings so made would have been 
supported by unrebutted, substantial evidence and its 
order valid and impervious to attack. However, the Boar^, 
through an abundance of caution and desiring to full^ir 
protect the interests of the shipper, requested supple^ 
mental advice from the carrier of its intention to providi 
the service desired by the shipper. | 


IS 


The letters from Java Pacific (pp. 49, 51, J.A.) are 
not evidence in this case, but are only a device used to check 
evidence properly introduced into the record. The letters 
do no more than confirm the evidence heretofore men¬ 
tioned. Petitioner was given every opportimity to examine, 
analyze, explain or rebut the evidence of Java Pacific, 
but this was impossible because of the unequivocal state¬ 
ment that Java Pacific would and could adequately serve 
the duPont Company. The assurance requested by the 
Board from Java Pacific was only for the limited pur¬ 
pose of supplementing or checking and weighing the 
evidence introduced. Such action by an administrative 
agency is proper and the courts so hold.' The supplement¬ 
ing or checking of evidence offered by the parties does 
not constitute judicial action by the agency. In Chicago 
<§ N. W, 'Ey, Co. V. Railroad Commissioner , 156 Wis. 47, 
the Court held in substance that a reference by the Com¬ 
mission to extraneous matters does not necessarily mean 
that it has reached a conclusion without evidence. 

Furthermore, the principle alluded to by petitioner 
that nothing can be treated as evidence which is not in¬ 
troduced as such is only applicable in those cases where 
the agency action denies to a party due process and a 
fair hearing. In the instant case petitioner was given 
every opportimity to show that Java Pacific would or 
could not provide a direct service for the shipper. It 
failed to so do and it would be an idle thing for the 

^ Ex Parte Wong Foo Gumgy 50 F 2d 360; 

Elizabeth v. Board of Public Utility Commissioners, 1 N.J. 

Misc. 274, affirmed per curiam ^ NIL 496,123 A 358; 

Hammond Lumber Co. v. Public Service Com., 96 Or. 595; 

State Ex Bel Country Club u. Department of Public Service, 

198 Wash. 37. 


Board to rehear this matter on the sole question of Javla 
Pacific’s assurance of service. This would he a duplicatioii 
of the present record which stands unrebutted. 

The fallacy of petitioner’s argument that the letters 
of Java Pacific are evidence is apparent if we assume 
that within the time allotted by the Board a response wa? 
not made by Java Pacific and subsequently the Boarfll 
issued its order authorizing or not authorizing equalizaf 
tion. Would the Board’s order then be subject to attacl? 
on the grounds that the silence of Java Pacific constituteci 
evidence upon which the Board acted? We submit that 
such is not the law. The Board has the right to checli 
and confirm evidence properly before it. This was thq 
nature of the Board’s action herein which is unobjec-i 
tionable. 

Assuming arguendo that the letters to the Board were 
evidence, the use of such letters in no way prejudicedj 
petitioner in view of the fact that identical “evidence” wasj 
in the record made before the examiner. Market St, It, 


Co. V. Railroad Commission, 324 U.S. 548, 65 S. Ct. 770.\ 

If in fact Java Pacific or other carrier does not givej 
the proposed service, there is no requirement in the order 
under review that the agreement and tariff may not per¬ 
mit equalization on explosives. j 

j 

C. The Board’s finding that a monthly service from j 
Puget Sound would be adequate is attacked by petitioner | 
on the grounds that the Board has used an average of 
shipments over a one-year period to arrive at its finding. 

The Board’s finding that a monthly service would be 
adequate for the duPont company is based on evidence j 





20 


which is not only conclusive but totally uncontroverted 
by any probative evidence of petitioner or its witnesses. 
In brief the evidence supporting the Board's finding can 
be stated as follows: 

1. The evidence shows that during the year 1955 
thirteen shipments of explosives moved under 
equalization from duPont, Washington, to the 
Philippines, three of which shipments were under 
100 tons (p. 30, J.A.). 

2. duPont’s forecast for future shipments indicates 
that the year 1955 is typical and the same volume 
was forecast for 1956 (p. 58, J.A.) (Appendix A 
Infra p. 48). 

3. No shipments of explosives had been made by the 
duPont company to the Philippines between De¬ 
cember 28, 1955 and the date of the further hear¬ 
ing. The next shipment was scheduled to be made 
March 16, 1956 amounting to 250 tons (Appendix 
A Infra, pp. 45, 46, 47). 

4. No receiver of explosives in the Philippines re¬ 
quires more than one sailing a month. duPont’s 
experience is that they do not need twelve sailings 
a year to any one port (Confidential Transcript 
pp. l-T). 

5. There is no evidence of a probative value showing a 
tending to show that the storage limits set by the 
Philippine Constabulary require more than one 
sailing a month. In fact, the record does not show 
what the storage limits are (Appendix A, Infra, 
pp. 47, 48, 49). 
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6. There is no evidence to support a finding thalj: 

receivers in the Philippines cannot maintain adej 
quate inventories of explosives on the basis of aj 
monthly service. The evidence is wholly to th^ 
contrary as shown by the lack of shipments for a 
two and one-half month period during January, 
February and March of 1956 (Appendix A, 
7w/m, p. 47, 48). | 

I 

I 

7. The uncontradicted testimony of Witness Bar-| 
gones of Java Pacific is that Witness Cook and 
other representatives of duPont informed him 
that a monthly service was more than adequate' 

(pp. 81 - 94 inch, J.A.). | 

i 

8. No valid reason was presented of record why small 
shipments of explosives moving separately could 
not be consolidated with larger shipments. For in¬ 
stance the shipment of 95 tons on Januarj' 14,1955 
could have been consolidated with the shipment of 
January 22, 1955 consisting of 165 tons (p. 30, 

J .A.). 

9. If duPont requires more than a monthly service, 
how do they account for the extreme lapse of time 
between shipments evidenced by lack of shipments 
during the months of May and August, 1955, and | 
during the period between December 28, 1955 and j 
March 16, 1956? (p. 30, J.A.) (Appendix A. 
Infra, p. 49). 

The position taken by the shipper in this proceeding 
is even more indefensible than petitioner’s. Its own repre- > 
sentatives stated to Java Pacific that a monthly service 1 
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would be more than adequate and that a quarterly service 
would be sufficient (pp. 85, 88, J.A.). It was only as an 
afterthought that it contends that a monthly service is 
inadequate and this contention is based upon self-serving 
statements and hearsay evidence in the nature of letters 
from its Philippine agent. duPont’s contention that it will 
lose business in the Philippines is wholly unsupported by 
the record and the inference in the record that without 
equalization duPont’s Washington plant would cease op¬ 
eration is based upon pure speculation and completely un¬ 
supported by the record. Java Pacific’s monthly service 
plus the Board’s 48-hour rule amply protects duPont and 
the receiver of any shipments not capable of being handled 
by Java Pacific to meet the reasonable requirements of 
the receivers (p. 53, J.A.). 

The disadvantage to duPont, if any, which would exist 
in the event equalization were discontinued, is one of 
transportation costs and the law does not attempt to 
equalize opportunities among localities or shippers. Inter¬ 
state Commerce Commission v. Diffenbaugh^ 222 U.S. 
42, 46. The advantage of the San Francisco shippers as a 
result of their location does not constitute an illegal pref¬ 
erence. Ellis V. Interstate Commerce Commission^ 237 
U.S. 434, 435. Upon the cessation of equalization, duPont 
may at any time use petitioner’s service by paying the 
applicable freight rate from its plant on Puget Sound to 
San Francisco. This is what the various other shippers 
on Puget Sound are required to do and no reason exists 
to prefer duPont and explosive shipments. 

The record on further hearing supports a finding that 
duPont through equalization has maintained a competitive 


23 


advantage over the San Francisco shipper due to over4 
payments by petitioner. This we submit is the basis foij 

duPont’s interest in these proceedings. | 

1 

The Board’s finding that a monthly service is adequate 
is based on substantial evidence and is therefore unassail-j 
able in this proceedings. 

D. Petitioner next asserts that the Board did not 
make sufficiently complete and clear findings on which to 
predicate its orders. The argument in support of this 
proposition is so rambling and incoherent that it is diffi¬ 
cult to formulate a clear and concise reply to such conten- i 
tion. It would appear, however, that petitioner bases such 
contention on two alleged errors. In the first place pe¬ 
titioner contends that the Board’s orders herein are at 
variance with its prior decisions and the decisions of the 
Interstate Commerce Commission. Secondly, petitioner! 
contends that geographical tributariness is not sufficient | 
ground upon which to eliminate equalization. I 

As to the first contention we shall not attempt at this 
point to reply to the assertion that the orders under review 
are at variance with the Board’s prior decisions for we shall 
treat this more fully in reply to petitioner’s Argument V. j 
Suffice it to say that there is a long line of well-reasoned 1 
decisions of the Board and its predecessors holding port i 
equalization imlawful. Likewise, as to the Interstate Com¬ 
merce Commission decision on port equalization, we shall 
refer to them under our reply to Argument V and show 
beyond question that such decisions are not at variance I 
with the Board’s orders herein for the reason we shall set | 
forth. I 
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Petitioner’s contention that geographical tributariness 
is not a sufficient ground on which to eliminate equaliza¬ 
tion presupposes that this was the only ground upon which 
the Board condemned this practice. This is not correct 
because the Board prior to its finding that equalization 
from origins geographically tributary to the Northwest 
ports was unlawful also found: (a) competition between 
the Northwest ports and San Francisco; (b) freight rates 
favoring Northwest ports; (c) diversion of traffic from 
the Northwest ports and (d) adequacy of service from 
Northwest ports. Based on these findings, the Board was 
required under Section 8 of the Merchant Marine Act of 
1920 and the Shipping Act of 1916, as amended, to find 
the equalization practice imjustified. As pointed out by 
the Board in referring to Section 8 of the Merchant Marine 
Act of 1920 “that Section requires all other factors 
being substantially equal, that a given geographical area 
and its ports should receive the benefits of or be subject 
to the burdens naturally incident to its proximity or lack 
of proximity to another geographical area”. The Board 
further pronounced that: “Section 8 of the Merchant 
Marine Act of 1920, charges the Board with the duty to 
promote and encourage the use by vessels of ports ade¬ 
quate to care for the freight which would naturally pass 
through such ports” (p. 21, J.A.). 

In support of its contention under discussion, pe¬ 
titioner cites two decisions of the Interstate Commerce 
Commission (hereafter referred to as “I.C.C.”) and two 
court cases involving I.C.C. decisions. One case so cited 
by petitioner is Empire Shippers League v. Director Gen- 
eralj 59 I.C.C. 821. Petitioner apparently misread this 
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particular case inasmuch as this case held that due to 
Portland’s distance advantage over Seattle to points south 
of the Snake River in the Columbia River Basin, Port¬ 
land was entitled to a 10% differential in rates below those 
of Seattle. Although the I.C.C. decisions on equaliza¬ 
tion of origin or destination points have no applicability^ 
to the port equalization of water carriers, it is evident 
that the I.C.C. seriously considers distance in considering 
requests for equalization of inland freight rates. I 


In Texas and Pacific Ry Co. v. United States, 28^ 
U.S. 627, cited by petitioner in support of its propositiorj 
that the Board may not consider distance only in solving 
equalization problems, the Court made the following 
statement which is particularly applicable to this case: | 

“A tariff published for the purpose of destroyinj^ 
a market or building up one, of diverting traffic 
from a particular place to the injury of that place, 
or in aid of some other is unlawful ...” (emphasis 
supplied). 


The tariff rule authorizing equalization falls directly j 
within the scope of the foregoing command and accord -1 
ingly such tariff rule must be held to be unlawful. I 


Argument II 


According to petitioner, the Board in entering itsj 
orders herein ordering the elimination of equalization! 
imder the circumstances stated has not taken into accoimt | 
the interest of the shipper of explosives. It is apparently | 
petitioner’s position that no matter how injurious the 
equalization practice is to the Northwest ports, the fact 
that one shipper makes the unwarranted conclusion that | 
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it needs two or more direct sailings a month is justification 
for this discriminatory and unlawful practice. Petitioner 
in its quest for additional cargo closes its eyes to the fact 
that a substantial volume of cargo is being diverted 
through equalization and valuable carrier service is lost 
to the complaining ports. Of course, petitioner is not in¬ 
terested in the welfare of the ports in the Northwest as 
it cannot serve them. Fortunately, the Board is not so 
short-sighted and has through the authority contained 
in the statutes which it administers given protection to 
the ports from the traffic-raiding practice which petitioner 
seeks to have perpetuated. 

The Board's orders finding the equalization practice 
unjustified were not hastily made without a careful con¬ 
sideration of the interests of the ports, carriers and ship¬ 
pers. This is particularly true in the case of the duPont 
Company. The evidence presented respecting service was 
carefully analyzed, considered and weighed and the Board 
rightfully concluded that a monthly service was adequate 
for the shippers’ needs. Further, equalization on explosives 
was only found unjustified after the Board satisfied itself 
that a monthly service was available to the shipper. As an 
added precaution and protection for the shipper, the Board 
adopted the 48-hour rule (p. 53, J.A.). 

It is evident from a reading of the record herein that 
the overriding consideration for the shipper’s preference 
of petitioner’s service is the overpayments to it by peti¬ 
tioner and its desire to maintain its competitive advantage 
over the San Francisco shippers who must pay the full 
ocean rates charged. 
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The interest of the public and the area as a whole in 
the maintenance of port facilities adequate for the inter¬ 
change of traffic is paramount to any interest of an irj- 
dividual shipper who is seeking by a practice which hap 
been shown to be unlawful to overcome its disadvantage 
of location. duPont may ship through the port of it^ 
choosing by paying the inland freight rates assessed othert 
who desire to ship between Puget Sound and San Franj- 
. cisco. The only disadvantage in such instances is one of 
costs and the attendant reduction of duPont’s profitsl 
There is no credible testimony in this record proving tha| 
duPont may not pay the inland freight charges and stil| 
obtain a profit on its explosive sales in the Philippines, 
In fact, there is a total lack of any probative evidence 
showing any disadvantage to duPont obtaining under the 
Board’s orders under review herein. I 


Argument III | 

In further support of its contention that the Board’s 
orders herein may not stand, petitioner puts forth the ar¬ 
gument that the Board in placing reliance upon section | 
8 of the Merchant Marine Act of 1920 to sustain its action j 
has disregarded the various other sections of the shipping 
laws. Petitioner asserts that the statutes providing for the 
development of an American Merchant Marine are para-1 
mount to the statutes requiring the Board to encourage | 
the development of American ports. | 

We have no quarrel with petitioner’s arguments that | 
it is the Congressional policy to encourage the American 
Merchant Marine, but it is quite apparent that Congress 
did not intend that such statutes as cited by petitioner 


28 


should be used to perpetrate an unjust discrimination 
against these intervenors. Petitioner in its attempt to 
promote its own selfish interests has lost sight of the fact 
that the marine terminals of this country are a vital link 
as a medium of interchange between land and water carrier 
and are necessary for a strong merchant marine to serve 
the commerce of these United States and the national 
defense. Congress recognized this fact when it provided 
in section 8 of the Merchant Marine Act of 1920 as 
follows: 

“It shall be the duty of the Commission [Board] in 
cooperation with the Secretary of War, with the 
object of promoting, encouraging, and developing 
ports and transportation facilities in connection with 
water commerce over which it has jurisdiction, to 
investigate territorial regions and zones tributary to 
such ports, taking into consideration the economies 
of transportation by rail, water and highway and the 
natural direction of the flow of commerce; . . . and 
to investigate any other matter that may tend to pro¬ 
mote and encourage the use by vessels of ports ade¬ 
quate to care for the freight which would naturally 
pass through such ports . . ** (emphasis supplied) 

The Board would not be carrying out this mandate 
of Congress so clearly expressed in Section 8 if it were 
to permit the continued unrestricted diversion of traffic 
to San Francisco from the territory geographically tribu¬ 
tary to the Northwest ports and especially permitting di¬ 
version out of the ports themselves which fact was de¬ 
veloped in this case. 

Petitioner’s contention inferred from its argument 
that the statutes favoring the development of an American 
Merchant Marine permit the Board to discriminate against 
foreign flag vessels and equalization should be allowed in 
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order that petitioner may secure the explosive traffic 
rather than Java Pacific, a foreign flag carrier, is eiji- 
tirely incomprehensible and imrealistic. The Board in i^s 
report of July 12, 1956 answered this contention in the 
following language; j 

“PFEL next urges, in substance, that we should not 
involve our jurisdiction solely in and of Java Pacific, 
a foreign flag carrier. We take this to be an argument 
that discrimination between ports through equaliza¬ 
tion is justified if the carrier serving the port js 
foreign flag. We cannot accept such an argument. 
First, this proceeding was initiated by complaint of 
the Northwest ports and not Java Pacific. More ini- 
portant, however, American flag carriers and tht 
commerce of the United States are not promoted by 
quasi-jurisdictional discrimination against vessels of 
other nations, nor does the Act contemplate such disr 
crimination. Our decision here under the Act may ii|i 
no way differ from the decision which would issu^ 
were Java Pacific the equalizing carrier and PFEU 
the carrier unable to procure cargo because of equal¬ 
ization.*’ (pp. 42, 43, J.A.). 

I 

This is such a complete answer to the specious arguj 

ment of petitioner that we deem it unnecessary to laboi|* 

the point. The soundness of the Board’s decision is mor6 

than evident from an analysis of its reports and orders and 

as the Court said in Mississippi Barge Line v. United^ 

States, 54 S. Ct. 692: j 

“The judicial function is exhausted when there 
foimd to be a rational basis for the conclusions ap-j 
proved by the administrative body.” j 

i 

Argument IV i 

. I 

A. and B. Petitioner’s argument contained in thisj 
portion of its brief pertains to two principal contentionsj 
which it asserts requires reversal of the Board’s orders. 
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The first portion of its argument deals with its con¬ 
tention that the Board*s orders have shifted the burden 
of proof to petitioner and that complainant ports (inter- 
venors herein) have not borne the burden of proof to show 
that the practice complained of is unjustified—in other 
words that complainant ports have not shown that they 
have been injured. Its contention in this respect proceeeds 
initially upon the worn-out argument that the Board has 
previously approved equalization and therefore the ports 
must overcome this presumption of lawfulness and show 
injury. This argument is without merit for several basic 
reasons. In the first place the doctrine of res judicata does 
not apply to administrative proceedings. Niagara Mohawk 
Power Corp, v. Federal Power Commission, C.A.D.C. 
1952, 202 F. 2d. 190 affirmed 74 S. Ct. 487. Gen. Tel Co. 
of the Southwest v. PohinsoHy 132 F. Supp. 39. 

In the second place, the Maritime Commission’s de¬ 
cision in Pacific Westbound Conference Agreement, 2 
U.S.M.C. 775, shows quite clearly why the rule was not 
condemned at the time of that decision. The Commission 
said at page 780: 

^^Eqttalization has been practiced by the conference 
on a small scale since its organization in 1922, and 
there has been no complaint against it by shippers and 
ports. Nor does it appear that the absorptions 
dissipate carrier revenue to the extent of creating a 
deficit which must be defrayed by non-equalized traf¬ 
fic. Under the circumstances we are not disposed to 
disturb the rule as presently worded. However, since 
it is discretionary with respondents to accord or deny 
equalization, they must apply the rule so as to preserve 
the equality of treatment of shippers and ports re¬ 
quired by sections 15,16 and 17 of the Shipping Act 
of 1916 as amended (emphasis supplied). 
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Contrast the present situation with that at the time <()f 
the above decision. Since the subsidization of a few of the 
Pacific Westbound Conference Carriers, including pe¬ 
titioner, equalization has grown by leaps and bounds with 
cash payments to the shipper in amounts up to 70% <if 
the ocean rate (p. 8, J.A.). A practice which was once ja 
mere lamb has now grown into a monster which must 1^ 
controlled if the ports of the Northwest are to develop 
and continue to provide the service and facilities for whicji 
they were originally built and are now being maintained. 

Furthermore, petitioner’s argument that the North¬ 
west ports have not been injured by the equalizatioji 
practice is contrary to the evidence and merits little if an^^ 
consideration. At the first hearing of this matter it ap|- 
peared that petitioner had equalized on 28,619.7 tons o^ 
cargo in the period of January 1, 1950 to April 8, 195^ 
and the various other respondents in this same period ha^ 
equalized on 18,267 tons. All of this tonnage had beerji 
diverted through equalization from the Northwest porti 
to California ports (p. 9, J.A.). With respect to exj 
plosives the record shows that in the period of January 1, 
1950 to April 8, 1954 petitioner equalized on a total of 
2885.6 tons of explosives, but in the one year of 1955 
equalized on 3,069 tons of this commodity (p. 30, J.A.). 
Not only have the Northwest ports been deprived of a| 
large volmne of desirable traffic, but the diversion of! 
traffic has deprived them of valuable direct carrier service. 
The best illustration of this point is in the case of ex¬ 
plosives where the Java Pacific representative testified 
that due to the fact that they could not obtain the explosive 
shipments from duPont they made Vancouver, B. C., their 
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last port of call rather than Seattle, Washington. Just 
how many more times this same situation has obtained 
is difficult to determine, but the fact remains that imless 
the port has traffic to offer the vessels when they call, no 
reason exists for their providing the port with a water 
carrier service. 

We submit that the injury, both present and future, 
has been proven by clear and convincing evidence and the 
record is persuasive that if equalization as practiced by 
petitioner and the members of the Pacific Westbound 
Conference is permitted to continue, the injury to these 
interveners will increase in direct ratio to the increase in 
the equalization practice. 

C. The second contention of petitioner advanced in 
this portion of its brief relates to the alleged action of 
the Board in making findings with reference to subjects 
beyond those set out in the notice on further hearing. This 
argument is concerned with the Board's findings that the 
evidence indicated that overpayments may have been made 
on the equalization of explosives (pp. 43-44, 46, J.A.). 

This argument advanced by petitioner overlooks the 
fact that the complaint filed herein before the Board 
alleged that the respondents’ equalization practice (includ¬ 
ing petitioner’s) resulted in overpayments or rebating 
to the shipper. This matter was brought out at the initial 
hearing and argued on brief before the Board. Petitioner 
was well aware at all times that the issue of overpayments 
was involved in this proceeding. Moreover, the notice of 
hearing as quoted by petitioner (p. 33, Brief) specifically 
provides for the taking of additional evidence as to whether 
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equalization on explosives is justified. This would clearl^ 
appear to include evidence relating to whether equalization 
was being practiced within the strict terms of the ap¬ 
plicable tariff provisions. 

The decisions of the courts fully support the Board"^ 
action of which petitioner complains. Chesapeake Ohio 
Ry, Co. V. U. S.y 11 F. Supp. 588, 592; Federal Communi¬ 
cations Commission v. Pottsville Broadcasting Co., 3(M> 
U.S. 134; United States v. Morton Salt Co., 338 U.S. 
632; Fly v. Hutmeyer, 309 U.S. 1460. In Eaton Puh\ 
lishing Co. v. Fed. Com. Com.., 185 F. 2d, 987, 991 th^ 
Court observed: | 

“The ratio decedendi of the Pottsville and Huti 
meyer decisions in the Supreme Court is that th^ 
Commission, the body charged by Congress with thcj 
duty of applying the statutory criterion of public^ 
convenience, interest or necessity, is so charged a^ 
all times, including the time of further proceedings! 
after remand by a court ...” | 

i 

As we have pointed out before, the complaint tendered! 
as one of the issues in this proceedings the matter of over¬ 
payments and rebates. However, in the face of this fact, 
petitioner appears to argue that it was not accorded a| 
full and fair hearing because it asserts the notice of further 
hearing was defective. Assuming arguendo that such no-! 
tice was improperly worded, the subsequent action of pe-! 
titioner would cure any possible defect. 

Petitioner’s own witness testified on the further hear¬ 
ing that without equalization duPont would “be penal¬ 
ized both by lack of service and by increased costs** (p. 61,! 
J.A.). The matter of duPont’s costs of transportation! 
having been brought up on direct examination, opposing ! 
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counsel had a right to interrogate the witness relative to 
his costs and if, as an incident of such, it was brought out 
that duPont’s costs through San Francisco under equaliza¬ 
tion were actually lower than its competitors, petitioner 
cannot now complain. 

Furthermore, petitioner was accorded a full and fair 
hearing and had every opportunity to make a defense, but 
it neglected to so do. As its witnesses, petitioner called Mr. 
Cook, Manager of the export office of the duPont Com¬ 
pany; Mr, George Gmelch, Traffic Manager of pe¬ 
titioner, and Mr. L. S. Dunn of petitioner. These witnesses 
were all qualified to testify regarding all phases of the 
equalization practice and if there was a defense to the 
practice of overpayments, it could have been easily made 
by these witnesses. Also, at no time did counsel for pe¬ 
titioner request a continuance or even a recess in which 
to prepare this alleged defense. As a matter of fact, there 
was no objection of counsel for petitioner with respect 
to Mr. Cook furnishing or testifying regarding equaliza¬ 
tion payments imtil almost halfway through the further 
hearing. No objection was made to Mr. Cook’s furnishing 
the information as to how equalization was determined. 
Petitioner had every opportimity to present an)" testi¬ 
mony or evidence explaining or rebutting the testimony 
of its own witnesses, but having failed to do so, it now 
has no valid reasons to object to the state of the record 
now before this court. Petitioner’s action in proceeding 
after notice of the nature of the testimony being pro¬ 
duced constituted a waiver of any alleged rights under the 
applicable statute. Brahy v. Federal Radio Comirussion, 
(App. D.C. 1932), 59 F. 2d 879? U, S, Ex Rel Bauer 
jy. Shaughnessyy 115 F. Supp. 780. 
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Argnment Y I 

In concluding its brief, petitioner has asserted inj 
substance that (a) the prior decisions of the Board ap-| 
prove the practice of equalization and (b) similarly the| 

decisions of the Interstate Commerce Commission in deal-i 

1 

ing with rail freight rates approve equalization. These twoj 
contentions shall be dealt with separately following the 
order of petitioner’s brief. 

A. Prefacing its argument that the Board’s prior de¬ 
cisions approve the practice of equalization, petitioner! 
makes the unwarranted and unfounded statement that | 
equalization “results in the shipper’s total transportation 
cost to foreign destinations being made the same, regard¬ 
less of which port through which it ships.” Theoretically, 
this statement should be true but the evidence in this 
proceeding indicates clearly that one of the reasons equal¬ 
ization is desired by the shipper is that it obtains lower { 
cost of transportation than its competitors. 

We do not deem it necessary or desirable to burden 
this brief with a detailed analysis of each of the Board’s 
or its predecessor’s decisions cited by petitioner in sup- | 
port of its contention under discussion. An analysis of a , 
few of the cases cited and a reference to those decisions I 
of the Board and its predecessor which hold equalization 
unlawful should suffice. 

Petitioner cites the case of Board of Commissioners, j 
etc, V. N. Y, 4 P. P. SS Co.y 1 U.S.S.B.B. 154, as sup- j 
port for its position. In this case it appeared that only ! 
one commodity was involved and that the respondent | 
water carrier prior to the opening of complainant port | 
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transported practically all of the rice produced in South¬ 
western Louisiana which was shipped to Puerto Rico. The 
respondent in an effort to retain the traffic via New 
Orleans, met the through rates via Lake Charles, La., by 
equalizing the inland rates. It also appeared that the 
route via New Orleans, the port through which the equal¬ 
ization applied, was shorter in total distance from point 
of origin to Puerto Rico. Moreover, the average dis¬ 
tances from origin points in Louisiana to Lake Charles 
was approximately 60 miles and New Orleans 164 miles, 
which clearly indicates that the origin points of the 
traffic were geographically tributary to both ports. In 
the instant case the facts are entirely different. Here the 
equalization is imlimited as to commodities and territory; 
the petitioner is not retaining traffic through equalization, 
and the distances from points of origin in Oregon and 
Washington to the Orient are in many cases at least 2,000 
miles greater through San Francisco. 

The Maritime Commission’s decision in Intercoastal 
Rate Structure, 2 U.S.M.C. 285, is of little assistance to 
petitioner inasmuch as the Commission held that the port 
equalization rates involved were unreasonable. Petitioner 
cities Intercoastal Investigation, 1 U.S.S.B.B. 400, and 
Ihtercoastal Rates of Nelson Steamship Co,, 1 U.S.S.B.B. 
326, in support of its contention that equalization is a 
recognized transportation practice. In condemning equal¬ 
ization in the Nelson case supra, the Shipping Board 
Bureau said: 

“The inclusion of any provision in a tariff which 
makes the amount of the charge dependent upon the 
measure of a rate published in tariffs of some other 
carrier, and more so when such tariffs are not filed 
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with this department, cannot be too strongly con¬ 
demned” (p. 339). 

In the Intercoastal Investigation case supra, the Ship¬ 
ping Board Bureau in considering the carrier’s port| 
equalization rules said: I 

. . All of such rules have been condemned for 
reasons already stated. Their unlawfulness has also 
been made clear by the Department in Intercoastal 
Rates of Nelson Steamship Company, supra, involv¬ 
ing a similar port equalization rule....” 

The citation by petitioner of Phila, Ocean Traffic \ 
Bureau v. Export S.S, Corp., 1 U.S.S.B.B. 538, and Port | 
Differential Investigation, 1 U.S.S.B.B. 61, are of no 
assistance as both of these cases involve equalization of 
ocean rates and not equalization through the absorption j 

I 

of inland rates. I 

I 

I 

The decision in Beaumont Port Commission v. Sea- j 
train Lines, Inc., 2U.S.M.C. 699, was entered upon a I 
further hearing in connection with the earlier decision 
of the Commission at 2 U.S.M.C. 500. In its earlier de¬ 
cision in this case the Commission found the port equaliza- I 
tion practice of Seatrain in violation of Sections 16 and i 
17 of the Shipping Act, 1916, as amended, but upon re- ! 
hearing modified its order on the ground that Texas City, 
the port through which Seatrain was equalizing, was only 
14.2 miles from Galveston, and 42.2 miles from Houston. 
The Port of Beaumont was found to be 126 miles from 
Texas City. In modifying its order, the Commission said; 

“Our decision in the previous report condemned 
practices which permit a carrier to attract to its line 
traffic which is not naturally tributary to the port it 
serves thus depriving other ports of their local tribu¬ 
tary traffic . . . Upon the facts stated ... we con- 



elude that the area comprising the ports of Galveston 
and Houston and the surrounding territory are cen¬ 
trally, economically and naturally served by Sea- 
train’s facilities at Texas City . . . Beaumont is not 
within the Galveston Bay Group and the traffic 
through such port is not naturally tributary to Texas 
City” (p. 703). 

When it is considered that the Commission in the case 
cited by petitioner held that Beaumont, Texas, a point 
126 miles from Texas City was not naturally tributary to 
the latter, it is difficult to conceive how the Board in the 
instant case could hold such points as Wenatchee, Yakima 
or Hood River tributary to San Francisco. 

In addition to the above case disapproving equaliza¬ 
tion provisions, the following cases before the Board or 
its predecessor likewise condemn this practice: 

Piierto Rican Rates, 2 U.S.M.C. 117; 

Contract Routing Restrictions, 2 U.S.M.C. 220; 

City of Mobile, et al v. Baltimore Insular Line, 
Inc., 2 U.S.M.C. 474. 

The Board’s decision in the instant case is in com¬ 
plete harmony with its prior decision and petitioner can¬ 
not cite a single case where the Board has approved 
equalization under similar facts as developed in this 
proceeding. 

B. The petitioner not having been able (as we have 
indicated above) to show that any of the Board’s de¬ 
cisions have approved equalization next argues that the 
Board has given little or no weight to decisions of the 
Interstate Commerce Commission which petitioner con¬ 
tends have approved the equalization practice. In support 
of this .argument petitioner asserts that Section 3 of the 
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Interstate Act and Section 15 of the Shipping Act must| 
be interpreted and applied with a large degree of comity | 
and reference is made to United States Navigation Co. v, 
Cunard S. S. Co., 284 U.S. 474. In this latter case the 
Court stated: 

“It follows that the settled construction in re- i 
spect to the earlier Act must be applied to the later I 
one, unless, in particular instances, there he something \ 
peculiar in the question under consideration, or dis- j 
similarity in the terms of the Act relating thereto” 1 
(emphasis supplied). 

This proceeding before the Board involving port | 
equalization of water carriers has no similarity to equaliza- ! 
tion as considered in the I.C.C. decisions. The practice j 
herein complained of falls directly within the exception i 
noted by the Court. 

We have no quarrel with the I.C.C. decisions cited 
by petitioner; the only difficulty is that the}^ are not 
applicable to the present situation. The concept of the I 
term “equalization” as used in the I.C.C. cases and | 
“equalization” as used in the case at bar is entirely dif¬ 
ferent. In the I.C.C. cases the term relates to the practice 
of the rail carriers reducing their inland freight rates in 
an attempt to secure traffic by equalizing its rates with | 
those of another rail line serving the same origin point but | 
another port. A good example of this practice is the rail i 
carriers practice of equalizing the rates between Portland 
and Spokane with the rates applicable between Seattle 
and Spokane although the distance between Portland and 
Spokane is slightly greater. On the other hand, the case 
at bar involves the practice of the water carriers absorbing j 
a substantial portion of the inland freight rates paying | 

1 I 
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this amount back to the shipper in cash to divert cargo 
which originates in an area naturally tributary to one 
port to another port which in this case would be San Fran¬ 
cisco. This fundamental difference between the two prac¬ 
tices destroys the value of the I.C.C. decisions and court 
decisions cited by petitioner. 

In the instant case petitioner by its equalization prac¬ 
tice is attempting to equalize and nullify inland rates 
which the rail and motor carriers have established and 
which are presumed reasonable. In other words, using 
explosives as an example, petitioner contends that the 
freight charges from duPont, Washington, to Blake 
Island (a distance of about 40 miles) should be equalized 
with the freight charges from Dupont to San Francisco 
at shipside (a distance of about 900 miles). To go one 
step farther, petitioner is contending that the freight rate 
from duPont to Blake Island is reasonable for the trans¬ 
portation of explosives between duPont, Washington, and 
San Francisco. In not one of the cases cited by petitioner 
has the I.C.C. or courts permitted inland rates to be 
equalized under circumstances as shown above. The I.C.C. 
approval of the equalization of inland rates has always 
been predicated upon a finding that the inland rates to the 
equalized port were reasonable. For instance, in Hops 
from West Coast to Chdf and Atlantic Ports, 299 I.C.C. 
193, cited by petitioner, the I.C.C. said: 

“The respondents have the right to initiate rates 
within the zone of reasonableness in an effort to ob¬ 
tain or retain traffic over their lines. ...” 

and: 

“The record is persuasive that the proposed rate is 
compensatory. . ..” (emphasis supplied). 
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The obvious reason petitioner has attempted to us^ 
I.C.C. decisions in support of the practice complainecl 
of is that all of the decisions of this Board and its prede-l 
cessors are directly contrary to the position of petitioner^ 
As we have shown, such I.C.C. decisions are not applicable 
to the problem at hand and all of the Board’s decisions! 
and those of its predecessors wherein similar situations! 
have been involved, conform to the orders of the Board. 


ARGUMENT IN SUPPORT OF ADDITIONAL | 
QUESTIONS PRESENTED 

Ai^ument VI 

I 

1 

It is urged that the petitioner has no standing to | 
prosecute these proceedings and that its petition should 
be dismissed because of the absence of the Pacific West- 

I 

bound Conference and its member lines other than pe¬ 
titioner as necessary and indispensable parties. 

It is to be remembered that the orders here xmder 
review have been entered by the Board pursuant to the | 
authority granted to it by Section 15 of the Shipping | 
Act, 1916, as amended. By these orders the Agreement | 
and the Tariff of the Conference are “disapproved inso- ! 
far as they authorize practices * * * found to be unjustly | 
discriminatory and unfair as between ports” in the re- | 
ports of the Board on which said orders are based, and I 
the Conference and its members are required to amend 1 
the Agreement and Tariff “in a manner consistent” with 
the orders (pp. 22, 23, 52, J.A.). 
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The Conference and its members, other than pe¬ 
titioner, have acquiesced in and are bound by the orders 
of the Board. It is apparent that the orders of the Board 
cannot at the same time be binding on some and not on all 
parties to the Agreement and Tariff. A review of the 
orders of the Board to be effective as to all parties to 
the Agreement and Tariff must of necessity bind all 
parties alike. The Conference and its members, other 
than petitioner, are not parties to and will not be bound 
by the result of this review proceedings. The petitioner 
is affected by the orders of the Board only because of and 
as long as it remains a party to the Agreement and Tariff. 
It alone among the parties to the Agreement and Tariff 
seeks to avoid the effect of the orders of the Board. The 
petitioner is, of course, free to withdraw from the Agree¬ 
ment and the Tariff and thus be freed of compliance 
with the orders of the Board here under review. 

It is submitted that the petitioner has no standing 
to prosecute these proceedings to effect and that its 
petition should be dismissed due to absence of the other 
necessary and indispensable parties to an effective re¬ 
view of the orders of the Board. 

ARGUMENT IN REPLY TO INTERVENOR SHIPPER’S 

BRIEF 

Aigument YIl 

The brief which intervenor shipper has filed herein 
appears to be nothing more than a reiteration of the un¬ 
supported arguments made by petitioner in its brief. The 
various contentions made by the intervenor shipper 
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heretofore been answered and shown to be without meri^ 
and we do not deem additional detailed arguments necesj- 
sary. We do wish to point out, however, that the Court 
in considering the position of the shipper in this matteij* 
must keep in mind that the record clearly reveals th^ 
shipper in the past has been able to maintain a competitiv^ 
advantage over its San Francisco competitors due to ap| 
parent overpayments by the petitioner. This is one of th^ 
principal reasons the shippers desire the continuation of| 
equalization as practiced by the petitioner and otheil 
Pacific Westbound Conference members. I 


duPont’s basic contention is that the elimination of] 
equalization will place it in a non-competitive position 
with San Francisco shippers of explosives due to the latter 
having available more frequent sailings. There is no sup-i 
port for this contention in the record whatsoever. On thej 
contrary, with the elimination of equalization duPont 
has its choice of (a) using the monthly service of Java 
Pacific which has shown to be more than adequate; (b) 
shipping through equalization pursuant to the Board's 
48-hour rule, or (c) if such rule does not completely! 
satisfy duPont’s asserted requirements, it may ship via j 
any carrier of its choosing through San Francisco by 
paying the applicable inland rates to San Francisco. 
Neither the petitioner nor duPont has come forward 
with a valid justification for this discriminatory equaliza- j 
tion practice, and the attendant practice of repayment | 
to duPont of the inland freight charges. The lack of such | 
justification requires approval of the Board’s orders ! 
under review. 1 
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CONCLUSION 

The orders of the Board under review herein were 
entered only after careful and deliberate analysis and 
consideration of the evidence, its prior decision and ap¬ 
plicable statutes administered by the Board. Its con¬ 
sidered judgment and opinion based thereon is that the 
practice developed in the record has not been justified 
and must be eliminated except in those cases where 
service has not been found to be adequate for the shipper’s 
needs. This conclusion is based upon findings supported 
by substantial evidence in the record. Accordingly, the 
Board’s orders must be sustained by this court. Mississippi 
Valley Barge Lines v. United States, supra; Rochester 
Telephone Corp. v. United States, 59 S. Ct. 754, 764; 
Sisto V. Civil Aeronautics Board, U. S. Court of Appeals, 
District of Columbia, No. 10087, 179 F. 2d 47. 

It is respectfully requested that the petition for review 
herein be dismissed. 

Respectfully submitted, 

Thomas J. White 
1100 Jackson Tower 
Portland 5, Oregon 

Edward G. Dobrix 

Central Building, Third St. 
Seattle, Washington 

AluS.^ F. WOHLSTETTER 
1518 K Street, N. W. 
Washington, D. C. 

Attorneys for Intervenors, The 
City of Portland, Oregon, 
acting hy and through its The 
C oMMisiON OF Public Docks, 
and The Port of Sfjvttije. 
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634 U. J. COOK 

I 

called as a witness by and on behalf of Respondents 
Pacific Far East Lines, being first duly sworn . . . 

* * ★ 

1 

Cross Examination | 

1 

BY MR. DOBRIN: 

676 Q. Let me ask you this: The last shipment th^t 
appears on this Exhibit No. 54 for Identificatioh, 
the OLD COLONY MARINER Voyage 10 |f 
December 28—^A. Yes. 

Q. Have you made any shipments since that 

677 date of those explosives to the Philippines? A. "Wfe 

have not. ! 

Q. And the next shipment that you have on ordet, 
as I understand it, is from March 30? A. March 
16. We intended to ship some stuff—^we have a sub¬ 
stantial movement, let me say, going out on March lo. 

Q. When you say substantial, how much is it? 
A. I don’t know what tonnage is involved. I haven’t 
totalled it up and I don’t have those figures availably. 

Q. Well, you must have some notion. A. WeUj, 
let’s say probably 250 tons or something like that'. 
It may be a little less; maybe a little more. j 

Q. Have you any other specific definite comj 
mitments for shipment to the Philippines on youi 
books at the moment? A. Yes, we have. We have 
some stuff moving out the end of March. i 

Q. How many tons is that? A. Well, right nowl 
I just don’t know. The orders keep coming in. I| 
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mentioned there was this one 25-ton shipment, for 
which a letter of credit didn’t get in. 

Q. Did you say 25 tons? A. I say I remember 
specifically one 25-ton shipment going out on the 
3(>th of March and there will probably be others. 

Q. I guess maybe I am a little confused, but is 

678 it 125 or 25. A. No; just 25. 

Q. That is in March? A. Yes. 

Well, is that the first this year, the first shipment 
moving? A. Our first shipment this year will be 
March 16. 

Q. Is that this 25 tons? A. No; that is 25 tons 
that we had to defer shipment on because the Philip¬ 
pine Central Bank didn’t make the money available 
so we had to defer shipment of that order. We had 
another one in the same shape that we just got cable 
release on this morning. 

Q. And that tonnage that you have for March 
16 totals how much? A. I would have to guess on 
it. It is probably upwards of 250 tons. 

Q. Excluding this 25 tons? A. Yes. 

Q. Other than this 25 tons that you have men¬ 
tioned, have you any other firm shipments on your 
books for the Philippines for explosives? A. Other 
than the 250 or so tons for the 16th and the 25 tons 
I just mentioned as a case in point, right now I 
don’t remember exactly what we got scheduled for 
March 30th. As I say, I was out of the office all 

679 last week, and these orders, as I say, come in and 
we book them. 

Q. I understand that, but what I am trying to 
find out is what orders do you presently have? A. I 
am just saying that the only one I can specifically 
put a finger on right now for March 3 is that 25, 
actually about 27l/> tons. 

Q. How long has that already been delayed by 
reason of the shipper or the buyer not being able to 
arrange appropriate credit? A. Well, it was sched¬ 
uled for shipment March 16th, and it will have been 
delayed two weeks beyond the original scheduled 
shipping date. 
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Q. Who does the booking with the PFEL fpr 
your company here? A. Well, normally our chi^f 
clerk in the office handles the bookings. 

Q. In other words, a person in your office wh|o 
is working under you? A. Yes. 

Q. You are in charge of it? A. That is right. 

Q. Can you tell us whether you desire to book witjhi 
PFEL for shipment from your plant in duPont, 100 
tons of dynamite for February 17? A. Can I tejl 
you whether we did desire to do so? 

680 Q. Yes. A. Well, right now I couldn’t answer 
that question because I just don’t remember. 

Q. Have you contacted anyone else to see 
whether they could handle this 250 tons that yoji 
have for March shipment, whether anyone else could 
handle it? A. No; we had no need to. We didn’t 
try. ! 

Q. Have you booked space for that March 1 ^ 
shipment? A. We had made tentative bookings, veiS. 

Q. Who with? A. PFEL. 

Q. Have you any understanding with them as to 
whether or not it is to move either with or without 
so-called equalization? A. We have not; there has 
been no equalization contingent. We have continued 
to offer these bookings as we have in the past. | 

Q. You say you haven’t been notified that it ha^ 
been continued, or discontinued? A. Discontinued. 

Q. In other words, as far as you are concerned^ 
you don’t know whether it is continued or discon¬ 
tinued; is that right ? A. That is right. | 

He « I 

BY MR. FULLER i 

* * ♦ i 

718 Q. Do you have any exact figures on these rei 
quirements as to storage of quantities of dynamited 
A. I believe I am safe in stating that the amoun^ 
of explosives will vary from magazine to magazine 
location in the Philippines. One person may have 4 
permit to store, conceivably—let’s see; we will sayi 
200 or 300 tons. Another person’s limit might be 14 
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or 20 tons, and others might be even much less. It 
will perhaps be geared to the normal rate of use and 
their ultimate annual consumption. 

Q. Do you have any way of knowing the amount 
that your agents Macandray can keep in storage at 
one time? A. No; I don’t have that information. 

Q. Would you have it in your office? Would 

714 you have in your office any indication of the amount 
they might normally keep on hand or would be limited 
to keeping on hand? A. We would have no way of 
knowing what, let’s say, their average stock would 
be. They send us stock orders occasionally. We don’t 
know just exactly how these stocks are distributed 
between various storage points. They have two or 
three of them down there. 

Q. As I recall your testimony, you said the car¬ 
riage for 1955 had indicated a 20% increase over 
the carriage in 1953 and 1954, and that you estimated 
1956 to continue about on the level of 1955 ? A. That 
has been our forecast. We expect no substantial 
change in consumption in the Philippines, 

* * * 

BY MR. DOBRIN 

* * m 

722 Q. Did you receive any equalization on the move¬ 
ment via Matson to the Hawaiian Islands from 
duPont via San Francisco? A. No. 

Q. WTiat proportion of your shipments to Hawaii 
move through San Francisco as distinguished directly' 
from the Northwest? A. Well, it is not a very good 
answer but is the best I can do. We are contemplating 
making shipments right now out of the Sound which 
will be the first, I think, in approximately a year. 

Q. In other words, you move direct? A. I think 
we had a shipment just almost a year ago moving out 
of the Sound and we are expecting to have one, well, 
we hope sometime this month moving out of the 
Sound, but other than that the shipments have been 
brought to San Francisco. 

Q. And move by Matson out of here? A. Yes. 

723 Q. And without equalization? A. Yes. 

* * * 
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731 Q. In response to a question, you gave two rea¬ 
sons why large stocks of explosives are not maintained 
in the Philippines. One of them, you said a limit py 

732 the Constabulary. ^Vhat does that mean. A. Philip¬ 

pine Constabulary attempts to maintain a very clo?e 
control upon the storage and use of explosives. j 

Q. Do you know the limits established by the 
Constabulary as to any one of j’^our receivers? A. 
No; that is his concern. That is no concern of ours. 

Q. You know nothing about that? A. No. j 

♦ « « 'i 

733 Q. Do you maintain stocks at any of your re¬ 

ceivers? A. No; I don’t know how much money theV 
have. I 

Q. Would it affect the duPont Company sub¬ 
stantially if it were required to make shipments of 
• one ton from duPont via any carrier leaving Saiji 
Francisco without getting any equalization at all? 
That is on that one ton. Is that a matter of moment f 
A. If you are asking me if the duPont Companj^ 
could tolerate the expense of paying the freight op 
the ton of dvnamite to San Francisco, I dare sa\' 
we could do it. 

Q. And that wouldn’t adversely affect your poj 
sition in the Philippines, would it? A. I think wp 
would weather that. 1 


736 Q. Did you have any request for shipments in| 
the month of January or February of this year? A.| 
You are speaking of to the Philippines, of course. 

Q. To the Philippines of dynamite, yes. A. I 
don’t think we were asked to ship a single order in 
Januarv or February. ! 

737 Q. So these two March shipments are the first! 
ones this year that have come along? A. Yes. I 
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called as a witness by and on behalf of Complainant, 
being first duly sworn, was examined and testified as 
follows: 

m * * 

Cross Examination 

« « « 

BY MR. KOMINERS 

906 Q. Did you ever discuss w^th Mr. Cook or did 
your associates from New York discuss with Mr. 
Schwartz where the calls would be made to lift the 
cargo? A. In the first meeting of Mr. Cook, he 
brought up the point of loading at duPont direct, but 
it was recognized that duPont required a minimum 
of 500 tons, and therefore, no doubt it would be a 
Blake Island operation. 

Q. Can you tell me, sir, in answer to my ques¬ 
tion, did you tell Mr. Cook that you would lift it at 
Blake Island? A. Yes. 

Q. You told him that? A. Yes. 

Q. Did you tell him what quantities you would 
lift? A. I told him in general we would give him the 
same service he got, that he was accustomed to getting, 

907 as to quantities and ports of destination. 

Q. I take it from you that you expected that 
he would ship all of this d 5 niamite by your line? A. 
He intimated so. He said he is only accustomed to 
working with one line, and therefore, if equalization 
precluded him from shipping to San Francisco, he 
wanted to tie up with one line. 

* * * 

908 Q. You gave two reasons and put the dynamite 
first. A. I mentioned dynamite was one of the prime 
reasons, and when we found that flour was being 
shipped out of British Columbia in greater quantity 
than out of Puget Soimd, we said, “Let’s give the 
Vancouver area the priority.” There is no question 
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about it, if you want to draw me out on that I will 
tell you that flour from Vancouver is very important 
to us. 1 

Q. More important than the dynamite? A. jl 
wouldn’t say that. We can take the dynamite and 
still wouldn’t hurt our flour position. | 

Q. In connection with changing your service in 
June of 1953, which was the primary cause for tlje 
change? A. Yes. | 

Q. The lack of dynamite or the presence of flouii? 
A. Both; the lack of dynamite, which we tried to 
get constantly, and if we could have gotten—I caji 
tell you those ships probably would still be on the sam^ 
route, because they would probably be on the samfe 
route because the dynamite, I think, is a very ati- 
tractive cargo. ! 

Q. You say it was the dynamite more than thi 
flour that changed your routing? A. That changed 
at that time, yes. | 



CONDENSED EXHIBIT OF EQUALIZATION DATA FURNISHED BY PACIFIC FAR EAST LINE, INC., IN THEIR EXHIBIT 
NO. 4 , SHOWING PARTICULARS ON EXPLOSIVES ORIGINATING IN THE STATES OF IDAHO AND WASHINGTON ON WHICH 
ABSORPTION BY EQUALIZATION WAS MADE UNDER RULE 2 OF RULES AND CONDITIONS OF THE EFFECTIVE TARIFF. 

Column headed "Amount of absorption per ton" did not appear in original exhibit but has been added 

FOR THIS HEARING. ' 


QUANTITY MANIFESTED NATURE OF AMOUNT OF AMOUNT OF OCEAN FREIGHT OCEANi FREIGHT 

PORT OF ♦SAILING FOR POINT OF INLAND ABSORPTION & ABSORPTION REVENUE BEFORE REVENUE AFTER 

VESSEL & VOYAGE LOADING _ DATE _ COMMODITY REVENUE PURPOSES ORIGIN MOVEMENT .HOW DETERMINED PER TON ABSORPTION ABSjORPT I ON 


1951 


Philippine bear 

20 

SF 

NOV. 3, 

1951 

Explosives 

242.0 

IDAHO 

Truck 

$ 7.931.47 

t 32.77 

$ 25,648.96 

* iy',717.49 

1953 












1 

i 


Pacific Bear 31 


ft 

Jan. 15, 

1953 

ft 

86.7 

Washington 

rail/truck 

3.944.19 

45.49 

10,667.17 

6 . 

722-98 

Pacific bear 32 


W 

Mar. 23, 

1953 

• 

245.7 

a 

a 

8 , 879.43 

36.14 

30 , 808 . 6 o 

2 lf 

929.17 

China bear 31 


•I 

APR. 27, 

1953 

ft 

115.9 

a 

a 

4,342.39 

37.47 

14 , 238.10 

9 l 

895-71 

Philippine Bear 

26 

ft 

may 17 , 

1953 

ft 

145.7 

a 

rail 

2,721.16 

18.68 

21,750.00 

19, 

028.84 

INDIAN Bear 23 


ft 

JUNE 23, 

1953 

It 

418.2 

a 

rail/truck 

15.071.35 

36.04 

52,370.00 

37 i 298.65 

Pacific bear 34 


ft 

JULY 29, 

1953 

a 

61.8 

a 

rail 

1,049.36 

16.98 

8 , 987.56 

7 i 938.20 

Hawa 1 1 bear 14 


ft 

Aug. i 3 > 

1953 

a 

104.2 

a 

Truck 

3,986.69 

38.26 

13 , 388.80 

9 ^ 402.11 

CHINA BEAR 33 


ft 

Sept.I 8 , 

1953 

a 

| 2|.0 

a 

rail 

1 . 585.89 

13.1 * 

18 , 180.00 

i 6 i 594.!1 

California bear 

29 

It 

SEPT.30, 

1953 


240.5 

a 

Truck 

9.715.90 

40,40 

29,435.92 


720.02 

CALIFORNIA Bear 

29 

ft 

SEPT.30, 

1953 

a 

60.4 

a 

rail 

794.26 

13.15 

7 , 200.00 


405.74 

Pacific bear 35 


It 

Oct. 8 , 

1953 

a 

90.0 

a 

Truck 

2,547.30 

28.30 

13,500.00 

10, 

952.70 

Alaska bear |4 


ft 

Oct. 2i, 

1953 

a 

32.0 

a 

a 

868.49 

27.14 

4,500.00 

3 , 

631.51 

Alaska Bear |4 


ft 

Oct. 21, 

1953 

a 

1 IO.4 

a 

a 

4 , 877.59 

44.18 

13,629.86 

8,1752.27 

Hawaii bear 13 


ft 

NOV. 6 , 

1953 

a 

165.0 

a 

a 

6,509.70 

39.45 

21 , 852.30 

I 5 ,i 342.60 

Pacific Qear 36 


ft 

DEC. 19. 

1953 

a 

4».5 

a 

Rail-Truck 

10 , 797.40 

25.14 

55 .018.60 

44 , 

221.20 

Pacific bear 36 


ft 

DEC. 19, 

1953 

a 

^.0 

a 

Truck 

1,844.36 

29.28 

8,700.00 

6 , 1855.64 

JANUARY 1 THROUGH APRIL 8 , l 954 











1 

1 

1 

Wm. Luckenbach 


ft 



a 

116.8 

a 

Truck 

4,049.49 

34.67 

13 , 857.10 

9. 

307.61 

Marine Arrow \6 


ft 

NOV. 14 , 

1954 

a 

120.0 

a 

N 

2.806.64 

23.39 

18 , 000.00 


193.36 










« 94 , 323.06 


1 381,732.97 

1 287 , 

f 09.91 

• Amended Exhibit no. 

66 USING REVISED DATA ON 

Explosives as furnished by 

PACIFIC Far East 

Line, Inc., 

AS CORRECTION TO 

Exhibit no. 

4 TO L. G. Dunn 

1 

deposition. 

♦ Source; The Guide 

Publishing 

Company, 

San FRANCISCO. Revised 

SAILING 

DATE PARTICULARS 

NOT RECEIVED 

FROM PACIFIC Far 

East Line, 

Inc., in time for this 

1 

i 


Exhibit. 




